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THE STATUS OF TRADE UNIONS IN 
ENGLAND. 


HE late Professor Maitland in his introduction to the transla- 
tion of Gierke’s Political Theories of the Middle Ages and 
in a number of lectures and papers! now conveniently accessible 
has familiarized English lawyers with the conception of the reality 
of corporate personality, and has shown how the institutions of 
English law (notably the trust) have made possible something like 
a corporate life in associations to which the formal recognition of 
corporations has not been accorded. I do not propose in what 
follows to discuss the validity of the realist conception, in support 
of which, following in Maitland’s footsteps and by way of comment 
and illustration, I have said something elsewhere.? Nor is my 
title, “The Status of Trade Unions,” intended to beg any question 
of ultimate jurisprudence, much less of metaphysics or psychology, 
but merely to denote an aggregate of phenomena, which, in their 
practical working, bear a remarkable resemblance to the status of 
legally recognized corporations. 

The layman might expect that bodies so numerous, so permanent, 
and often so powerful as trade unions would have received the same 
formal recognition of their corporate character as has been con- 
ferred in one way or another on universities and colleges, on rail- 
way companies, and on the numerous trading bodies which we know 





1 Maitland, Collected Papers, iii, 210-270. 
2 Legal Personality, an inaugural lecture, 27 L. Quart. Rev. go. 
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as limited companies. As a matter of fact for good or for ill this 
has not been done, and trade unions in substance remain in the 
class of what are called “‘voluntary” societies, — voluntary not 
because it is a matter of free choice whether a man will belong to 
such a society or not, for this may be equally true of membership 
of a corporation, but because its legal existence, so far as it has a 
legal existence, is the creation of the will, real or presumed, of its 
members and does not require the codperation of any public 
authority. | 

It has come into existence simply because its members have 
agreed to associate; as soon as that agreement is lawfully ended, 
the association ceases to exist. Nothing beyond this agreement 
is necessary for its constitution; nothing beyond the lawful end- 
ing of the agreement is needed to put an end to the association. 
The acts of such an association are in the eye of the law the acts 
of its members, or at least of some of its members; its rights and 
liabilities are ultimately analysable in accepted legal theory into 
the rights and liabilities of individual persons.* Thus there is no 
special law of associations in England. The law governing asso- 
ciations is in substance the general law of contract, of agency, and 
of property applied to aggregates of numerous individuals. There 
is not and never has been any general law forbidding, nor has any 
special law been needed to allow, persons to associate. Freedom 
of association has never been looked upon as a privilege requiring 
constitutional guarantees. 

Generally speaking, whatever one man may lawfully do, two or 
more may lawfully do in concert or combination; and though it 
may be true‘ that in certain cases combined conduct is illegal 
where the like acts done without combination would be lawful, 
any such rule against combination if it exists is not a rule relating 





8 No analysis is capable of expressing the whole truth, and in the present case the 
analysis cannot be made even approximately adequate to the facts without the help of 
fictions, notably the fiction of countless contracts which have no existence in the 
minds of the members. The only escape from such fictions would be found in the 
frank recognition of the corporate personality of voluntary associations. But for 
my present purpose, I am content stare super antiquas vias. 

4 As to the various views which have been held in England on the question of 
liability, civil or criminal, for conspiracy, see Erle, Trade Unions (1869); Wright, 
Criminal Conspiracies (1872); and the statements of Mr. Arthur Cohen and Sir 
Godfrey Lushington in the Report (1906) of the Royal Commission on Trade Dis- 
putes and Trade Combinations. 
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to associations as such, but applies just as much to the temporary 
combination of two persons, as to a permanent association of two 
hundred or twenty thousand. The law knows of no distinction of 
principle between the temporary agreement of a few and the 
permanent association of many. 

Let us see now how the general law operates in its application to 
voluntary associations. 

1. The law of contract. 

An association may be regarded in the first instance as a con- 
tract between its members. Any two or more persons may enter 
into a contract for any lawful object. The promises contained in 
such a contract made by each member bind him to the performance 
of such promises, and each is entitled to claim such performance 
from the others. The terms of such a contract will be found in 
the rules of an association by which a member on entering agrees 
expressly or impliedly to be bound, and to the observance of which 
on the part of other members and of the officers of the society he 
is entitled. 

A contract in general cannot be altered without the consent of 
everyone who is a party to it. If by the rules the subscription is 
fixed at a certain amount, a member cannot be forced, on pain of . 
deprivation of membership, to pay an increased subscription.> But 
since unanimity in a large body is difficult or impossible, the rules 
themselves will generally be so framed as to give to a majority, or 
to a specified majority, e. g., two thirds, usually after compliance 
with some requirement of notice, a power of alteration. Such a 
power of alteration will then be a part of the original contract 
between the members, and every member will be bound by an 
alteration duly made in accordance with it.® 

Regarded as a contract, then, the rules of a society are a set of 
promises made by each member to all the other members, or, where 
they relate specially to the functions of the society’s officers, prom- 
ises made by the officers to the members generally and by the mem- 
bers generally to the officers. Such a contract regulates the 
rights and duties of members to each other. Such contracts do 
not in themselves impose any liability on members towards stran- 
gers, or on strangers towards the members. | 





5 Harington v. Sendall, [1903] 1 Ch. g2r. 
6 Thellusson v. Viscount Valentia, [1907] 2 Ch. 1. 
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2. The principles of agency. 

It is in the nature of things impossible that all the members of 
an association should directly take part in every act necessary for 
carrying out the purposes of the association, and they will there- 
fore provide for the appointment of officers, usually themselves 
members of the society, for doing most of the acts necessary for 
these purposes. Such officers are in law agents, persons whose 
acts will operate to confer rights on the members of the society 
as against strangers, and rights upon strangers as against the 
members of the society. Their acts are in law the acts of the 
members. Nor is this attribution of the agent’s acts to those for 
whom he acts a mere fiction of the law. Where liabilities are 
incurred by contract, e. g., by the purchase of goods or the hire 
of services, in accordance with the authority conferred, there is 
no difficulty in seeing the substantial justice of holding those who 
have given the authority to be subject to the liability, nor is there 
any substantial injustice in holding that a similar liability arises 
where the agent is ostensibly clothed with an authority which is 
wider than that which has really been conferred. Where again 
the agent in the course or scope of his employment commits wrong- 
ful acts whether wilful or negligent against strangers, those who 
employ him will incur liability to make good the damage suffered: 
and the great breadth with which this rule has been generally 
employed in English law is not felt in ordinary cases to work any 
substantial injustice. In the case of associations the actual or 
ostensible authority of the agent or the scope or course of his em- 
ployment will largely, at any rate, depend on the purposes of the 
association as declared in its rules. 

3. The law of property, especially the law of trusts. 

What is the legal position of the property of sucha society? The 
law allows property to be owned not only by individuals separately, 
but also by two or more individuals as co-owners. Thus it is con- 
ceivable that the property of an association might directly be held 
by all the members as co-owners. But in practice such an ar- 
rangement would be found unworkable, for the legal forms of 
transfer are such that the necessary transfer of interests on the 
retirement of members and the entry of new members could not 
in practice be carried out. Thus it becomes necessary that the 
common property should be ostensibly in the hands of some 
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few individuals on behalf of the society and the members 

generally. The English law of trusts affords peculiar facilities for 
such an arrangement. Land and buildings, stocks and shares 

and money, may be vested in a small number of trustees, who as 

legal owners can deal with such property, take proceedings for its 

recovery and protection, and dispose of it to strangers, while the 

rights of the members in such property are a form of legally recog- 

nized, ‘“‘equitable,” beneficial ownership. Such equitable owner- 

ship of the members, however, is not a pure co-ownership. It is a 

co-ownership for the purposes and subject to the rules of the society, 

and the member’s right is not a direct right to a share, but a right 

to participate in the benefits and control of the property as “social 

property.” 7 The member of a club, for instance, is not entitled 
as an ordinary co-owner would be to have the club property par- - 
titioned ; he is only entitled to use it as club property.® 

This possibility of subjecting property to a common purpose is 
restricted by the rule against perpetuities. Thus a bequest of 
property to a society in terms which provided that it should per- 
manently, or for a period longer than the rule allows, be preserved 
intact as capital, would, unless the purposes of the society were 
charitable, be invalid. But there seems to be nothing objection- 
able in the holding of property by a society as an endowment in 
fact, so long as the society by its rules retains power at any time to 
deal with the capital at its pleasure.° 

4. The application of the foregoing principles to the liability of 
societies, and their members, and of the social property. 

On general principles the liability which persons incur for the 
acts of their agents is a direct liability of every such person, and 
is unlimited in amount, a rule well illustrated by the common law 
as to partnership. But in the case of associations for purposes 
other than those of individual profit, the principle is established, 
at any rate as regards contractual liabilities, that the authority 
conferred by the members on the agents of the society is not an 





7 It seems convenient to use the phrase “social property” as meaning what is 
technically property held upon trust for the members of the society for the purposes 
and subject to the rules of the society, and is in effect the property of the society. 

8 In re St. James’s Club, 2 De G. M. & G. *383 (1852). 

® See Carne v. Long, 2 De G. F. & J. *75 (1860); Cocks ». Manners, L. R. 
12 Eq. 574 (1871); Im re Clarke, [1901] 2 Ch. 110; Jm re Swain, 24 T. L. R. 882 
(1908). 
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authority to pledge the credit of each member generally, but only 
to the extent of the common property, and that persons dealing 
with the officers of such associations must be taken to know that 
they can look only to such common property for payment.” In the 
case of liability for wrong, it seems that no attempt has ever been 
made to establish any wider liability of the members." On the 
other hand, it is clear that within the ordinary limits of the liability 
of a principal for the acts of his agent, the social property will be 
liable whether for contract or wrong, through the medium of pro- 
ceedings brought by the stranger against the members generally 
in what is called a “representative” action, a few prominent mem- 
bers being selected to represent all; or against the trustees in whom 
the common property is vested; or by proceedings brought by an 
officer who has been compelled to pay damages to a stranger, for 
an indemnity against the members and trustees. In this way the 
social property is treated in effect as being what it is in truth, — the 
property of a body distinct from its members. Further, it would 
seem that in practice and probably in principle the social property 
is not subject to the private liabilities of the members; e. g., my 
share in the property of my club cannot be made available for 
payment of my private groceries bill. 


I now proceed to deal specifically with the position of trade 
unions. 

First, a trade union is in substance a voluntary society. The 
legislature in 1871 was unwilling to incorporate trade unions, and 
then as now trade unionists were almost unanimously opposed to 





10 In re St. James’s Club, supra; Flemyng v. Hector, 2 M. & W. 172 (1836); 
Wise v. Perpetual Trustee Co., [1903] A. C. 1309. 

1 The committee of a political association acting within the general scope of their 
authority publish a pamphlet which contains a libel on A. Can it be supposed that A. 
could hold individual members liable without limit for payment of the damages which ~ 
he may recover? If it is argued that the rules of the association which expressly or 
impliedly limit the liability of members to payment of their subscriptions are res 
inter alios acta which cannot limit A.’s rights, the answer is that the relation between 
the members and their executive is not like that of master and servant in which the 
master at every moment retains the power of controlling the servant’s actions. There 
seems to be nothing to prevent the courts from holding that the agency in such a case 
is sui generis, analogous to the position of an independent contractor in involving 
no personal liability of the members, but differing from it in that the members have 
authorized the social property to be employed for certain purposes and have thereby 
rendered it liable for wrongs done in the course of effecting those purposes. 























THE STATUS OF TRADE UNIONS IN ENGLAND. 585 


incorporation. This unwillingness was due largely to fear, on the 
one hand that incorporation would confer on them far larger powers 
than they would possess as voluntary societies, on the other that 
it would subject them to liabilities from which as voluntary societies 
they would be free. Both fears were largely based on a failure to 
appreciate the fact that the principles of contract, agency, and trust 
in reality place a voluntary society in a position which for practical - 
purposes, both as regards powers and liabilities, is very little differ- 
ent from that of a corporation. It was this mistaken belief which 
caused trade unionists to regard the decision in the Taff Vale case ” 
as an injustice, on the ground that it placed trade unions under 
liabilities from which the legislature by refusing incorporation had 
left them free. In substance that decision was nothing more than 
an application to trade unions of general principles which are 
applicable to all voluntary societies, and which might well be 
applied to such bodies as the Tariff Reform League or the Glad- 
stone League.* 

Secondly, trade unions before 1871 were commonly believed to be, 
and in many or most cases really were, illegal societies, on the ground 
that their purposes were in restraint of trade. The Trade Union 
Act of 1871 assumed that a trade union must be an illegal society 
in this sense by including in the statutory definition only com- 
binations which at common law would be illegal on the ground 
of restraint of trade. As a matter of fact this belief in the 
necessary illegality of trade unions was also erroneous. The 
amending Act of 1876 removed common-law illegality from 
the statutory definition, and a fair number of recent cases, 
notably the second action brought by Mr. Osborne against the 
Amalgamated Society of Railway Servants, have shown that a 
very efficient trade union, fulfilling all the purposes for which trade 
unions exist, may be formed without incurring the taint of common- 
law illegality. The precise effect of the illegality of trade unions 
at common law, where it existed, was never determined. The 
following seems to be as complete a statement as is possible. 





12 Taff Vale Ry. Co. ». Amalgamated Society of Railway Servants, [1901] A. C. 426. 

18 The Times of March 6, 1912, publishes an opinion given by Sir Edward Clarke, 
K. C., to the effect that it would be possible by means of a representative action to 
render the funds of the Women’s Social and Political Union liable for damage to 
property committed on behalf of that society. 

4 Osborne v. Amalgamated Society of Railway Servants (No. 2), [1911] 1 Ch. 540. 
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At any rate since the repeal in 1824 of the older statutes against 
combinations, no person has ever been punished for mere mem- 
bership of a trade union. The prosecution and punishment of 
trade unionists have always been for particular acts done in com- 
bination, in most cases amounting to offenses against statutes then 
in force, in a few doubtful cases offenses against the common law 
of conspiracy. In spite of some older dicta to the contrary, it 
seems now certain that mere membership of a trade union was 
never at common law a punishable offense.” 

It seems clear that not only contracts directly in restraint of 
trade, e. g., agreements not to work, but all contracts sufficiently 
closely connected with the illegal purposes of a trade union, e. g., 
agreements to pay subscriptions to a union whose purposes were 
illegal, or agreements to provide benefits for members of such a 
union, would be void; and this would go far to make all the rules 
of such a trade union void and legally inoperative. 

There seem to be no cases before 1871 of actions brought by or 
against trade unions in respect of the acts of the officers of the 
union, and it is a matter of mere speculation whether the illegality 
of the purposes of the union would have been a bar to such actions 
on either side. 

The disabilities in respect of property involved in the illegal 
character of trade unions are also somewhat uncertain. It is 
substantially true that till shortly before 1871 a member of a 
trade union who misappropriated trade-union property could not 
be made criminally liable. But this was not primarily due to the 
illegality of a trade union, but to the common-law rule that the 
misappropriation of common property by a co-owner was not 
theft. This rule imposed a disability which trade unions shared 
with such respectable associations as business partnerships or the 
Young Men’s Christian Association. Before this disability was 
removed a special procedure to prosecute for misappropriation was 
conferred by statute on friendly societies, and two decisions ¥ laid 
it down that the illegality of the purposes of a trade union pre- 
vented it from using this procedure. But as soon as the Larceny 





15 Dicta of Crompton, J., in Hilton v. Eckersley, 6 E. & B. 47 (1855), dissented 
from in Mogul S. S. Co. v. McGregor, [1892] A. C. 25, 47, 58. 

16 Hornby ». Close, L. R. 2 Q. B. 153 (1867); Farrer v. Close, L. R. 4 Q. B. 602 
(1869). 
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Act of 1868 had removed the common-law rule as to co-owners, 
it was held (even before the passing of the Act of 1871) that a 
trade union could prosecute for misappropriation by one of its 
members.” | 

As to the civil position of trade-union property, it would seem 
that the illegality of the purposes of a trade union would make 
void any trust of property for those purposes. But it does not 
follow that such property was wholly at the mercy of the person 
who for the time being held it. On the contrary, it is submitted 
that such a person would hold it upon a resulting trust. He would 
hold it for the benefit of those whose contributions it represented, 
i. e., the members individually, so that each individual member 
would be entitled to call for a return of his contribution, so far as 
it has not been employed for trade-union purposes.'® This would 
have put it in the power of dissentients to embarrass a union by 
taking proceedings for the division of the property, but would not 
have left the property destitute of all legal protection. 

The Trade Union Act of 1871 dealt with the status of trade 
unions in the following way: 

It made clear that the illegality of the purposes of a trade union 
should not be such as to involve any liability to punishment of 
members.!? Agreements and trusts for trade-union purposes were 
declared not to be void, and thus the agreements embodied in the 
rules of a trade union, and the trusts upon which property was 
held for trade-union purposes, became valid agreements and trusts, 
and except so far as the contrary was provided in the next section, 
with regard to agreements, all such agreements and trusts would be 
entitled to legal protection and direct enforcement in the courts.” 
It was declared that a number of specified agreements should not 
by reason of the passing of the Act become directly enforceable.” 





17 Regina v. Blackburn, 11 Cox C. C. 157 (1868). 

18 Cf. Regina v. Tankard, 17 Cox C. C. 719, [1894] 1 Q. B. 548; In re Printers’ 
etc. Society, [1899] 2 Ch. 184. 

19 34 & 35 Vict. c. 31, § 2: “The purposes of any trade union shall not, by reason 
merely that they are in restraint of trade be deemed to be unlawful, so as to render 
any member of such trade union liable to criminal prosecution for conspiracy or 
otherwise.” 


‘ 20 Jd., § 3: “The purposes of any trade union shall not, by reason merely that they 


are in restraint of trade, be unlawful so as to render void or voidable any agreement 
or trust.” 
21 Jd.,§ 4: “Nothing in this Act shall enable any court to entertain any legal proceed- 
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The object of this provision was on the one hand to prevent a 
union from using legal proceedings for the purpose of controlling its 
members or outsiders, and on the other to prevent a union from 
being embarrassed by suits brought by members for payment of 
benefits or the like. But not only was it declared that nothing 
in the section should render any such agreement unlawful, but it 
is clear, both from the wording of the section and from subsequent 
cases, that it does not prevent proceedings from being taken for 
the enforcement of any such agreement, if proceedings could have 
been taken before the Act. Thus, for instance, in the case of a 
union whose purposes are not illegal at common law on the ground 
of restraint of trade, there is nothing to prevent a member of the 
union from suing for payment of benefits to which he is entitled 
under the society’s rules. The whole of these provisions apply 
to all trade unions whether registered or unregistered, and there is 
nothing to require any trade union to be registered. 

The subsequent provisions of the Act of 1871 (except the 
defining and repealing sections 23 and 24) relate to registered 
unions.“ Any seven or more members may, by subscribing their 
names to the rules of the union and otherwise complying with the 
provisions of the Act, register the union with the Registrar of 
Friendly Societies. The registration is, however, void if any of 





ing instituted with the object of directly enforcing or recovering damages for the breach 
of any of the following agreements, namely: — 

“‘(1) Any agreement between members of a trade union as such, concerning the 
conditions on which any members for the time being of such trade union 
shall or shall not sell their goods, transact business, employ or be 
employed; 

“‘(2) Any agreement for the payment by any person of any subscription or penalty 
to a trade union; 

(3) Any agreement for the application of the funds of a trade union, 

“(a) To provide benefits to members; or 

“‘(6) To furnish contributions to any employer or workman not a member 
of such trade union, in consideration of such employer or workman 
acting in conformity with the rules or resolutions of such trade 
union; or 

“*(¢) to discharge any fine imposed upon any person by sentence of a court 
of justice; or 

“‘(4) Any agreement made between one trade union and another; or 

**(5) Any bond to secure the performance of any of the above-mentioned agreements. 

“But nothing in this section shall be deemed to constitute any of the above- 
mentioned agreements unlawful.” 

2 Id., §§ 6-22. 
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the purposes of the union are unlawful; 7. e., unlawful in some 
sense other than that of merely being illegal at common law on the 
ground of restraint of trade. The main object of providing for 
registration was to give some security for the proper conduct of 
the union by requiring annual returns to be made to the Registrar 
showing the financial position of the union, the changes made in 
the rules and the changes of officers, and in this way to protect 
the interests of the members. It confers some, but no very large, 
privileges on the union; nor does it, except in so far as there may 
be a difference in the application to registered and unregistered 
unions of the principle of wlira vires, impose restrictions on it. 


“The Act of 1871, s. 6,” says Lord Johnston in a Scotch case,™ 
“provides for the registration of Trade Unions, but the registration is 
voluntary. I do not find that this registration confers any privileges 
on the Union. What it does is rather to place it under certain regu- 
lations intended mainly for the protection of its own members. If 
it imposes any restrictions they are incidental merely. It certainly 
does not incorporate the Union or give it the status of a registered 
Company, or even of a Friendly Society. As I read it, its object and 
effect was to secure to the workman that if he does join a registered 
Trade Union, he may rely on its affairs and in particular its finance 
being conducted with some claims to regularity and soundness.” 


This dictum, though substantially true, is too sweeping. The fol- 
lowing actual, though not very considerable, privileges are enjoyed 
by registered unions: (1) Summary proceedings for the recovery 
of moneys withheld or misappropriated by officers and members; * 
(2) Avoidance of expense in the transfer of the union’s property on 
a change of trustees, and in the appointment of trustees; (3) Ex- 
emption of provident funds from income tax.’ 

The legislature possibly thought that in providing for the vesting 
of the property of registered unions in trustees it conferred a special 
power of holding property on registered unions which unregistered 
unions would not enjoy. But as a matter of fact, as soon as the 
illegality attaching to trade unions on the ground of restraint of 
trade was removed by the earlier section which applies to all trade 
Id., § 6. 

Mackendrick ». Nat. Union of Dock Labourers, 48 Scot. L. R. 17 (1910). 
Act of 1871, § 12. 


Act of 1871, § 8; Act of 1876 (39 & 40 Vict. c. 22), § 4. 
7 Trade Union Provident Funds Act, 1893 (56 Vict. c. 2). 
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unions, the capacity to hold property through the medium of trus- 
tees followed as a matter of course, under the general law of trusts. 

A question has, however, been raised with regard to the holding 
of land. The Act ** expressly provides that a registered union may 
purchase or take on lease in the names of the trustees any land not 
exceeding one acre, and it is thought by some that outside this 
power no trade union can hold or acquire land.” Thus an un- 
registered union cannot hold land at all, a registered union cannot 
hold land exceeding one acre, nor acquire land otherwise than by 
purchase or lease. I would submit that this view is incorrect. 
There is nothing to prevent land as well as other property being 
held by trustees for any lawful voluntary society so long as the 
rule against perpetuities is not infringed; 7. e., property must not 
be held, whether under the terms of the conveyance, or bequest, 
or under the rules of the society as a permanent endowment of 
which the capital cannot be expended. Subject to this rule no 
special power of holding land is needed. Further, a trade union 
is not a charity, and therefore the provisions of the statutes re- 
lating to charitable uses which formerly made void gifts of land 
by will for charitable purposes, and which still impose formalities 
on dispositions inter vivos for such purposes, and in most cases 
require land given by will for charitable purposes to be sold within 
one year from the death, have no application. Land is commonly 
held by trustees for the benefit and the purposes of a golf club or 
cricket club, without any incorporation or any special privilege, 
and there seems to be no reason for putting trade unions in a differ- 
ent position from other lawful voluntary societies. The decision in 
In re Amos, Carrier v. Price, *° in which it was decided that a gift 
of land by will was void as not falling within the Act of 1871 (which 
only refers to a purchase or lease) may be a correct decision on one 
of the grounds given for it by the Judge, namely, that the bequest 
upon the proper construction of the will involved a perpetuity, 
i. €., a permanent capital endowment; but it is submitted that it 
is not a sound authority for the view that it is impossible for an 
unregistered union to hold land, or for a registered union to ac- 





28 Act of 1871, § 7. 

29 Schloesser and Smith Clark, The Legal Position of Trade Unions, 50 (1911). Cf. 
Greenwood, The Law Relating to Trade Unions, 167 (1911). 

80 [1891] 3 Ch. 159. 
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quire land otherwise than in accordance with section 7 of the Act 
of 1871. 


Three questions relating to the position of trade unions which 
have been the subject of numerous and important decisions, and in 
one case have led to a remarkable piece of legislation, deserve 
special treatment. 

1. The limitations imposed by section 4 of the Act of 1871 on the 
enforcement of trade-union contracts. This is a question which 
has arisen mainly in connection with claims by members to benefits. 

The section does not make unenforceable any contract which 
would have been enforceable at common law. It merely prevents 
direct enforceability from following from the legalization of con- 
tracts which would otherwise have been unlawful as being in re- 
straint of trade. It is therefore necessary in the first instance to 
inquire in each case whether there is anything in the rules of the 
union which would have been unlawful on this ground at common 
law. On this question the courts have to some extent fluctuated, 
and it is impossible to lay down a perfectly clear test as to what 
is and what is not an illegal rule in restraint of trade. But in sub- 
stance it seems that the following distinction is sound: When 
members of a union are required under penalties to abstain from 
entering into employment on specified conditions, e. g., taking piece 
work or taking work under conditions which the trade-union rules 
declare to be unfair; or to cease work whenever called upon to do so 
by a committee, such a rule is at common law illegal." On the 
other hand, a rule merely providing that men going on strike for 
specified reasons, or after receiving the approval of a committee 
shall be entitled to strike pay, isnot. Strikes are not illegal, nor is 
it illegal to provide for the maintenance of men on strike.” 

Even if it is ascertained that some of the rules of the society are 
illegal at common law, it does not follow that other rules, which are 
not in themselves open to the objection of illegality, are unenforce- 
able. The question is whether the legal and the illegal rules are 
so connected as to be inseparable. Whether they are separable or 
not is a question to be determined in each case. In general one 





1 Russell ». Amalgamated Society of Carpenters, [1910] 1 K. B. 506. 
% Swaine v. Wilson, 24 Q. B. D. 252 (1889); Gozney v. Bristol Trade and Provident 
Society, [1909] 1 K. B. goz. 
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may say that where the strike funds and the benefit funds are not 
kept separate, where the main object of the society is a restraint of 
trade, and where the rules provide for a forfeiture of benefits in the 
event of a member refusing to comply with illegal trade rules, the 
rules relating to benefits cannot be separated, and all are equally 
unenforceable. 

The Act only prohibits the direct enforcement of contracts. It 
thus prohibits, where it applies, any claim for payment of benefits. 
But since the contracts contained in the rules, and the trusts upon 
which property is held for the purposes of the society, are made law- 
ful and valid by the Act, there is no objection to any proceedings 
which will indirectly have the effect of tending to the observance 
of the rules and the application of the property for the purposes of 
the rules. In Wolfe v. Matthews,*4 members of an unregistered 
society sought an injunction to restrain other members from apply- 
ing part of the funds in carrying out an amalgamation with another 
society. It was objected that the action was barred by section 4 
of the Act. In overruling the objection Fry, J., said: 


“Tt is plain that this is not an action to recover damages for breach 
of an agreement, neither is it, in my judgment an action directly to en- 
force an agreement, which proceedings are alone mentioned in the fourth 
section. An order that the defendants should pay money to the plain- 
tiffs would be a direct enforcement of an agreement for the applica- 
tion of the funds, but all that is sought here is to prevent the payment 
of the moneys to somebody else. Either that is no enforcement of an 
agreement at all, or it is an indirect enforcement.” 


Similarly, in Yorkshire Miners’ Association ». Howden “the House 
of Lords held that a member of a trade union was entitled to restrain 
the union from applying funds in giving strike pay contrary to the 
rules of the association.*® Further, the Court of Appeal has recently 
held, in Osborne v. Amalgamated Society of Railway Servants 





%3 Contrast Russell ». Amalgamated Society of Carpenters, supra, and Mudd ». Gen- 
eral Union of Carpenters, 26 T. L. R. 518 (1910), with the cases cited in the last note 
and with Osborne v. Amalgamated Society of Railway Servants (No. 2), [1911] 1 Ch. 
540. Some of the dicta seem to go so far as to make all the rules unenforceable in the 
case of any union of which the main object involves an illegal restraint of trade, even 
though individual rules taken by themselves may be unobjectionable. 

% 21 Ch. D. 194 (1882). 

% [1905] A. C. 256. 

* Cf. Cope v. Crossingham, [1909] 2 Ch. 159. 
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(No. 2),3? that even if the objects of a union are illegal at common 
law a member who has been unjustly expelled contrary to the rules 
is entitled to be. reinstated. The contract of membership is not 
one of those which the Act declares to be unenforceable, and since 
membership does not entitle a member to enforce the contract to 
pay benefits to him, it follows that to declare him a member is not 
an enforcement of the contract for benefits. 

It is a serious question whether any useful purpose is served by 
maintaining the unenforceability of the contracts for benefits. In 
practice the only cases where that section has been held applicable 
have been cases where a member claimed benefits which the union 
refused to pay, and we have had the curious spectacle of a trade 
union relying upon its own illegality at common law as a means of 
evading its obligations to its members. The section has in effect 
made the union as against its members a judge without appeal in 
its own cause, and has thus strengthened the control which the 
executive has over the members. Nor is it really in the interests 
of trade unionism that a man should feel that in joining a union he 
puts himself at the mercy of the possible tyranny or bad faith of 
those who are at the head of the organization. 

The contracts, other than those to provide benefits, enumerated 
in section 4 of the Act appear not to have formed the subject of 
litigation. . But it is well worth considering whether at any rate 
agreements between one trade union and another ought not to be 
made enforceable. Recent events have made it plain that one 
great obstacle in the settlement of trade disputes is the difficulty 
of obtaining the complete observance on one side or the other of 
the terms agreed upon. The observance rests only on the good 
faith of the parties, and a union has not the overpowering motive 
of liability for non-observance to induce it to do all in its power to 
secure the compliance of all its branches and members with what 
has been agreed upon. The only penalty for failure to observe 
the compact is a renewal of the dispute by a fresh strike or lockout. 
I believe that the principle of collective bargaining would be 
strengthened if agreements between unions of masters and men 
were backed by legal sanction. 

Contracts for furnishing contributions to employers or workmen 
not members of the union in consideration of compliance with rules 





87 [1911] 1 Ch. 540. 
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or resolutions of the union are also declared unenforceable. Con- 
tracts of this kind appear not to be common, and no practical ques- 
tion arises with regard to them, but there seems to be no objection 
in principle to rendering them enforceable. The only case in which 
it seems right to maintain the rule of unenforceability is that of 
contracts for the discharge of fines imposed by a court of justice. 


2. The liability of trade unions for wrongful acts committed on 
their behalf. ‘ 

The liability of unions and their funds (apart from recent legisla- 
tion) follows from the general principles of agency applied to volun- 
tary societies, and independently of any special status conferred on 
registered unions is enforceable by means of a representative action. 
The existence and extent of the agency is, of course, a matter of 
fact, so long, at any rate, as the acts done are within the purposes for 
which the union legally exists. Two points as to the extent of this 
liability may be noted. First, it has been settled by the House of 
Lords that the branches of a union and the branch officers are not 
necessarily agents of the union, and that the rules of a union may 
well be such as to secure the union from liability for their wrongful 
acts.*® This decision goes a long way to prevent an unfair or oppres- 
sive application of the rule of the principal’s liability for the acts 
of his agent. Secondly, the application to trade unions of the 
doctrine of ultra vires in the Osborne case suggests a doubt whether 
acts done in pursuance of purposes in fact authorized by the rules 
of the union, but not included in the purposes recognized in the 
Trade Union Acts, would subject the union to any liability. In 
Linaker v. Pilcher * it was held that the funds of a union were liable 
for a libel contained in a newspaper conducted on behalf of the 
union. The judge in that case took the view that the carrying on 
of a newspaper was within the powers of a trade union. In the 
Osborne case,*° Farwell, L. J., denied the correctness of the decision, 
partly, it would seem, on the ground that the carrying on of a news- 
paper is not within the lawful powers of a trade union. It may, 
however, be doubted whether the doctrine of ulira vires has any 
application to tortious acts. Certainly in the case of a corporation 





88 Denaby and Cadeby Collieries ». Yorkshire Miners Association, [1906] A. C. 384. 

89 84 L. T. 421, 70 L. J. K. B. 396, 17 T. L. R. 256 (1901). 

40 Osborne v, Amalgamated Society of Railway Servants (No. 1), [r909] 1 Ch. 163, 
193. 
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it has recently been held that it is no defense to allege that the 
wrongful act was not within the lawful powers of the corporation.” 
The decision in the Taff Vale case,” in which the funds of a union 
were held liable, and its officers restrained by injunction, in respect 
of acts done in pursuance of a trade dispute, for the first time 
applied a quasi-corporate liability to trade unions. This liability 
in truth followed from general principles applicable to all voluntary 
societies, but it was taken by trade unionists as a piece of judicial 
legislation overriding the decision of the legislature, which had re- 
fused to incorporate trade unions. Not only do I think the decision 
right in principle, but in the particular case it cannot be said to have 
involved any injustice to the union; for the acts complained of were 
largely acts of violence, which no system of law ought to allow to be 
committed with impunity. But, taken in conjunction with other 
decisions, such as that in Quinn v. Leathem,® it threatened to par- 
alyse all trade-union action which could be said to fall under the 
heading of unlawful combination or interference with trade, even 
action of the most peaceable kind. The result was that two questions 
which ought to have been kept distinct were confused: First, what 
classes of conduct ought to be treated as wrongful in individuals or 
combinations? Secondly, ought trade unions as bodies to be exempt 
from liability for wrongful conduct? The Trade Disputes Act of 
1906, not content with establishing, rightly in my opinion, that con- 
duct in contemplation or furtherance of a trade dispute ought not, if 
otherwise lawful, to involve any liability merely because it consists 
of acts done in combination, or amounts to an interference with 
trade, went further, and by section 4 removed all quasi-corporate 
liability from trade unions for any tortious acts whatsoever, at any 
rate if done in contemplation or furtherance of a trade dispute.“ 





41 Campbell v. Mayor, etc., of Paddington, [t911] 1 K. B. 869. 

“@ Taff Vale Ry. Co. ». Amalgamated Society of Railway Servants, [1901] A. C. 426. 
The liability established in this case, of a registered union to be sued in its registered 
name, is as pointed out by Lord Lindley (at p. 444) a matter of form and not of sub- 
stance. It is difficult to understand why some of the judges (¢. g. Farwell, J., in 
[r901] 1 K. B. 170) should speak of the union’s capacity to own property and to 
act by agents as giving it some of the essential qualities of a corporation in any 
sense in which this is not equally true of every lawful voluntary society. 

# [1901] A. C. 495. 

“ Trade Disputes Act, 1906 (6 Edw. 7, c. 47), § 4: 

“(z) An action against a trade union whether of workmen or masters, or against 

any members or officials thereof on behalf of themselves and all other mem- 
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It follows that at the present day the funds of a union cannot be 
made liable even for acts of violence, or for such wrongs as libel and 
deceit committed on behalf of the union, provided that those acts 
are done in contemplation or furtherance of a trade dispute. Nor 
(it would seem) do negligent acts done under the like circum- 
stances involve the union funds in liability. 

The limits of this exemption from liability must, however, be 
noticed: First, It is clear that the liability of individuals is in no way 
affected. All that is prohibited is an action against the union as 
such, or against members of the union as representing the whole 
body of the union. An officer or member of the union who himself 
commits tortious acts, or authorizes their commission, is still per- 
sonally liable.“ Secondly, It is not clear how far the exemption 
extends to acts not done in contemplation or furtherance of a trade 
dispute. The first part of section 4 is perfectly general, and contains 
no words referring to trade disputes. But subsection (2) provides 
that nothing in the section shall affect the liability of the trustees of 
a trade union to be sued in the events provided for by the Trade 
Union Act of 1871, section 9, except in respect of any tortious act 
committed by or on behalf of the union in contemplation or in 
furtherance of a trade dispute. 

Now section 9 of the Trade Union Act of 1871, which in terms 
refers only to the trustees of a registered union, provides that the 
trustees may sue and be sued in any action “touching or concern- 
ing” the property of the union. It may be thought that this only 
refers to proceedings directly relating to the property of the union, 
é.g., proceedings for a nuisance caused by the union premises 
being employed to the annoyance of neighbors, or being allowed 
to fall into dangerous disrepair. As a matter of fact, both before 
and since the Act of 1906 actions have been allowed against the 





bers of the trade union in respect of any tortious act alleged to have been 
committed by or on behalf of the tratle union, shall not be entertained by 
any court. ' 

“(2) Nothing in this section shall affect the liability of the trustees of a trade union 
to be sued in the events provided for by the Trade-Union Act 1871 section 
nine, except in respect of any tortious act committed by or on behalf of the 
union in contemplation or furtherance of a trade dispute.” 

It has been suggested that this section would not prevent the bringing of an action 
for an injunction in respect of a tortious act alleged to be threatened, but not 
committed. 

4 Bussy v. Amalgamated Society of Railway Servants, 24 T. L. R. 437 (1908). 
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trustees of a union in order to make the union property liable for 
acts of a very different kind. In Linaker 2. Pilcher “ an action was 
successfully brought against the trustees of a union for a libel pub- 
lished in the Railway Review, a periodical owned and published by 
the society, and registered as a newspaper in the names of the trus- 
tees. The action was brought at a time when the Court of Appeal 
had decided in the Taff Vale case that a trade union as such could 
not be sued, and before that decision had been reversed by the 
House of Lords. The law was, therefore, in substance supposed to 
be such as it has since been made by the Trade Disputes Act of 
1906. 

In Rickards v. Bartram “” (after the Act of 1906) it was again 
held that the union funds could be made liable for a libel published 
in a newspaper on behalf of the union, the registered proprietors, 
who were presumably the trustees of the union, being made defend- 
ants, and the libel not being published in furtherance or contempla- 
tion of a trade dispute. 

It is true that in Bussy v. Amalgamated Society of Railway 
Servants “* the union funds were held not liable, but here it does not 
appear that the union trustees were parties. 

Upon the whole I think that subsection (2) does to a very con- 
siderable extent preserve the liability of trade-union funds for 
wrongful acts committed on behalf of the union and unconnected 
with trade disputes. But the law must be considered as doubtful 
and unsatisfactory, until we have decisions of a higher court on 
several questions: 

(a) Were Linaker »v. Pilcher and Rickards v. Bartram right in 
deciding that trade-union funds could be made liable by means of an 
action against the trustees for a wrong connected with the property 
of the union only in so far as it consisted of a libel published in a 
newspaper registered in the names of the trustees ? 

(b) Can the principle be extended so as to cover cases where 
there is not even so much connection between the wrong and the 
union property, e.g., for malicious prosecution undertaken on 
behalf of the union? 

(c) Are any similar proceedings possible, in spite of the Trade 





# 84 L. T. 421, 70 L. J. K. B. 396, 17 T. L. R. 256 (1901). 
7 95 T. L. R. 181 (1908). 
48 24 T. L. R. 437 (1908). 
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Disputes Act of 1906, against the trustees of an unregistered 
union ? *° 


3. The Osborne decision © and the doctrine of wlira vires. 

We here enter upon an aspect of trade-union law, which, unlike 
the topics hitherto discussed, is not explicable solely by reference 
to the principles of contract, agency, and trust which go to make up 
the structure of voluntary societies. So far as the principle of ulira 
vires is applicable to trade unions their status is not merely that of 
voluntary societies, but a status governed by the specific provisions 
of the Trade Union Acts. To a voluntary society that principle 
has, properly speaking, no application. In the case of a voluntary 
society it is no doubt true that acts done by the society or its officers 
and applications of the funds of the society, which are not in accord- 
ance with its rules, are not binding upon the members, and may be 
restrained by injunction at the suit of complaining members; but 
in such cases we have merely to deal with breaches of contract or 
of trust. There is no incapacity on the part of the society or of 
its members as a body to pursue certain activities, provided the 
rules as originally framed or as subsequently duly altered authorize 
such activities. Nor is there anything to prevent such rules from 
authorizing at the same time the most diverse activities, provided 
such activities are in themselves lawful; e. g., to combine the promo- 
tion of political objects with social intercourse and amusement or 
the pursuit of profit. But the decision in the Osborne case is clear, 
that the pursuit of political objects in combination with the ordinary 
trade-union purposes is, at least, in the case of a registered trade 
union, ulira vires, and that the rules of such a trade union cannot be 
framed so as lawfully to confer the power to pursue such purposes. 
As Lord Macnaghten says, 


“A rule which purports to confer such a power as that now in ques- 
tion on any Trade Union registered under the Act of 1871, whether it 





49 In Vacher and Sons Ltd. ». London Society of Compositors, The Times, 
March 26, 1912, it was argued in the Court of Appeal that subsection 4 (2) enables 
an action for tort (not committed in contemplation or furtherance of a trade dis- 
pute) to be maintained against a trade union, even without making the trustees 
parties. The court reserved judgment. 

50 Amalgamated Society of Railway Servants v. Osborne (No. 1), [1909] 1 Ch. 163, 
[r910] A. C. 87. 
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be an original rule of the Union or a rule subsequently introduced by 
amendment, must be ultra vires and illegal.” 


So far as the decision in the Osborne case is based on the doctrine 
of ulira vires, and it is this doctrine which formed the basis of the 
ratio decidendi in which all the members of the Court of Appeal and 
the majority of the House of Lords concurred, it has nothing to do 
with any doctrine of public policy under which the particular ap- 
plication of funds to the support of “‘pledge-bound” members of 
Parliament might be considered objectionable, or with the principle 
asserted by Farwell, L. J., that the requirement of contributions for 
such purposes was an interference with the political liberty of the 
members. On the one hand, either of the latter grounds of objection, 
if correct, would apply equally to any other society, and even to 
~ transactions between persons not related to each other as members 
of a society. On the other hand, the rule that a trade union as such 
cannot apply its funds or require contributions for political purposes 
is based solely on the limitation of purposes imposed by the Acts of 
1871 and 1876, which, by the defining section, as construed by the 
courts, confine the objects of a trade union to the two objects of 
trade regulation and the provision of benefits for members. The 
rule thus equally prohibits trade unions from applying their funds 
to any other purposes whatsoever, however non-political or other- 
wise unobjectionable; e. g., contributions for the furtherance of 
education among the working classes. A Scotch court has, as a 
logical consequence of the Osborne decision, even restrained a 
trade union from paying the expenses of a delegate to the Trade 
Union Congress. 

Does the principle of ultra vires as laid down in the Osborne de- 
cision apply to all trade unions or only to registered unions ? The 
defendants in the Osborne case are a registered union, and the case 
cannot be taken as a decision with regard to unregistered unions. 
Among the judgments given, those of Cozens-Hardy, M. R., Far- 
well, L. J., Lord Macnaghten, and Lord Atkinson clearly go upon 
the footing that a registered union by accepting registration has 
acquired a peculiar status which subjects it to the rule of wltra vires. 
On the other hand, the judgment of Lord Halsbury seems to be based 
on a view that the mere legalization of trade unions by the Act of 
1871 was a privilege which carries with it a restriction of the purposes 
which may lawfully be pursued. As regards later cases Lord Sker- 
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rington in the Court of Session-®! expressed a perfectly clear view 
that the Osborne decision has no application to unregistered unions. 


“It is apparent that the ground of judgment that the purposes of a 
society are matters outside the purview of the Trade Union Acts, and 
therefore ulira vires can have no application to a society, which has no 
statutory constitution, and which is merely a voluntary association, 
such as an unregistered Trade Union.” 


In the circumstances of the particular case he held that the appli- 
cation of the trade-union funds for political purposes was a breach 
of contract. On the other hand, Leigh Clare, V. C.,** has taken the 
opposite view, that unregistered unions are as much within the 
Osborne case as registered ones. 

I submit that on principle Lord Skerrington’s view is the right 
one and that the Osborne decision has no application to unregis- 
tered unions. The principle on which the doctrine of ulira vires 
becomes applicable to corporate or unincorporated bodies is well 
stated in Lord Macnaghten’s judgment, as follows: 


“Tt is a broad and general principle that companies incorporated 
by statute, for special purposes, and societies, whether incorporated or 
not, which owe their constitution and status to an Act of Parliament, 
having their objects and powers defined thereby, cannot apply their 
funds to any purpose foreign to the purposes for which they were 
established, or embark on any undertaking in which they were not 
intended by Parliament to be concerned. . . . This principle is not 
confined to corporations created by Special Acts of Parliament. It 
applies, I think, with equal force in every case where a society or 
association formed for purposes recognised and defined by an Act of 
Parliament places itself under the Act, and by so doing obtains some 
statutory immunity or privilege.” 

Now a union which applies for and obtains registration does 
exactly what Lord Macnaghten says. It voluntarily places itself 
under the Act, and by so doing obtains the privileges, not very ex- 
tensive, it is true, but still actual privileges, conferred by registra- 
tion. It does something analogous to what is done by a body of 
persons who apply for and obtain a grant of incorporation, and 
thereby subject themselves to a restriction to the purposes for which 





51 Wilson ». Scottish Typographical Association, [1911] 1 Scot. L. T. 253. 
® Chancery Court of Lancaster, Manchester, July 8, 1910. 
& [1910] A. C. at p. 94. 
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such incorporation is given. On the other hand, it is difficult to say 
that a trade union by merely coming into existence does anything 
analogous to placing itself under the Act. It no doubt gets the 
advantage — if its objects are in restraint of trade — that its con- 
tracts and trusts are not illegal, and are within limits enforceable. 
But this is something very different from the voluntary assumption 
of a status with counterbalancing disabilities, for it may well be 
that a society might prefer to retain its liberty of determining what 
purposes it would pursue even at the cost of remaining subject 
to the taint of common-law illegality. Further, there are, and 
apparently always have been, a considerable number of trade 
unions of which the purposes never were illegal at common law. 
Such unions, unless they applied for registration, never derived 
any benefit from the Trade Union Acts at all. If the opinion 
of the Court of Appeal in Osborne v. Amalgamated Society of 
Railway Servants (No. 2) is right, the defendant society in that 
case is an example of such a union. Such a union, it is clear, 
might, apart from the Trade Union Acts, not only have lawfully 
pursued its trade purposes, but might have combined with them 
any political and other lawful purposes. It would certainly be a 
strange conclusion if the Trade Union Acts should be held to have 
taken away a liberty which such a society previously possessed. 
W. M. Geldart. 


OxrorD, ENGLAND. 





4 Tt may be noted that this society, if its purposes were not illegal at common law, 
was not at the time of. its formation in 1872 a trade union at all within the meaning 
of the Act of 1871, and was therefore at that time incapable of registration. 
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MONEY STOLEN BY A TRUSTEE FROM ONE 
TRUST AND USED FOR ANOTHER. 


F it be true of language in general that it is an imperfect con- 
trivance for the expression of human thought, this is especially 
true of the maxims, technical terms, and stock phrases employed 
to express legal conceptions. They furnish many short cuts and 
save a deal of time. They tend on the whole to simplify the pro- 
cesses of thought. But they are usually silent as to the reasons 
for their being and seldom admit their own limitations. Terms 
such as those with which we are about to deal, like “‘subrogation,” 
“tracing of trust property,” and “purchaser for value,” are all 
short cuts. They are familiar and invite us to use them. The mind 
feels at home in their company. That they are apt, however, to 
lead us astray is well illustrated by the recent case of Newell v. 
Hadley.! 

The case may be stated briefly as follows: 

A man named Berry was trustee of two estates, the Newell 
Estate and the Pickett Estate. He had an inactive co-trustee 
of each estate. As trustee of the Pickett Estate, he had collected 
income with which he ought to have paid taxes and other bills 
but had stolen it. Wishing to conceal this theft and also to get 
more money which he could use dishonestly, he sold stock belong- 
ing to the Newell Estate and applied more than $6500 of the 
proceeds to the payment of the bills of the Pickett Estate. 
About three months later he resigned as trustee of the Pickett 
Estate and settled his accounts, charging himself with everything 
for which he was properly chargeable and being allowed for the 


money stolen from the Newell Estate and paid to the creditors of — 


the Pickett Estate. His co-trustee and beneficiaries of the Pickett 
Estate knew nothing about his wrongdoings. About three years 
later he was discharged as trustee of the Newell Estate and his 
defalcations were discovered. Nearly six years after Berry had 
settled his final account with the Pickett Estate the bill in this 
case was filed by Newell, as trustee of the Newell Estate, and his 





1 206 Mass. 335, 92 N. E. 507 Ge. 
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beneficiaries against Hadley, who had succeeded Berry as a trus- 
tee of the Pickett Estate, his co-trustee, and their beneficiaries in 
order to recover the money which Berry had stolen from the plain- 
tiffs. It was held that the defendants must pay the plaintiffs so 


‘much of the stolen money as Berry had used in paying debts of 


the Pickett Estate. 

When we perceive that as between itself and Berry, the Pickett 
Estate had received no more than its due, we cannot help being 
surprised by the decision. If as a result of Berry’s wrongdoings 
the defendants had got something to which they were not entitled 
and had got it at the plaintiffs’ expense the equity would have 
been plain. But here were two estates represented by the same 
dishonest trustee. Neither trust, so far as Berry’s co-trustee and 
beneficiaries were concerned, was any more responsible for Berry’s 
wrongful conduct than the other. One trust was a heavy loser. 
The other had come out whole, but no more than whole. It is 
difficult to understand why equity should not have let the loss 
lie where it had fallen instead of transferring a portion of it to the 
innocent beneficiaries of the other trust. 

Without going outside the opinion itself * we find that if a trustee 
of two estates, N. and P., steals from Estate P. money which he 
ought to have paid to the heneficiaries of that estate by way of 
income, and afterwards steals money frorn the other estate and 
uses it to pay the beneficiaries of Estate P., Estate N. has no remedy. 
It has no remedy although its money can be traced directly into 
the hands of the beneficiaries who have received the full benefit. 
On the other hand, if the trustee steals from Estate P. money 
which he ought to have paid to creditors of that estate, and after- 
wards steals from Estate N. money which he uses to pay the cred- 
itors of Estate P. and later gets credit for such payments in a 
settlement of his accounts, Estate N. can trace the money into 
the benefit which Estate P. received through the payment of its 
debts and recover the value of that benefit. 

The mere statement of these apparently irreconcilable proposi- 
tions raises a strong suspicion in our minds that principles of equity, 
the operation of which depends so much upon chance and produces 
results so capricious, are not principles of equity at all. 





Rs Mass. 349, 92 N. E. 513. 
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Moreover, the consequences of the decision are really alarming. 
Henceforth the beneficiaries of a trust may take every precaution 
— make their trustee render accounts, go over the securities and 
examine the vouchers — but they can never be sure that he has 
not all the time been stealing from the estate, and paying the bills 
(which his accounts and vouchers show he has paid) with money 
stolen from other people. Years afterwards they may be mulcted 
for heavy damages under Newell v. Hadley. Or take a simpler 
case: I give my agent money to pay a debt; he steals the money 
and then to conceal his theft steals money from a stranger, pays 
my debt with it and brings me the receipted bill. Five years 
afterwards the stranger brings suit against me. Under Newell 
v. Hadley I should have to pay the bill again with interest. 

In a case of this sort there are obviously two things to be con- 
sidered: (1) whether the plaintiff has an equity to s@pport his 
claim; and (2) if the plaintiff has an equity, whether the de- 
fendant has any equity on his side strong enough to meet and 
overcome the plaintiffi’s equity. 

In discussing Newell v. Hadley we shall first deal with the 
plaintiffs’ equity and show what it was. 

The opinion of the court (Knowlton, C. J., alone dissenting) 
was written by Loring, J. After referring briefly to a number of 
cases, Loring, J., thus states the ground on which the plaintiffs’ 
equity rested: 

“There are suggestions in some of these cases that the doctrine on 
which they rest is that in such cases the lender [here the Newell Estate] 
is subrogated to the rights of the creditors. In others it is suggested that 
in these cases the true owner of the money is allowed to trace his property 
into the benefit enuring to the defendant, on the principle on which an 
owner can in equity trace his property into any form into which it has 
been wrongfully converted. And in others, that this is an independent 
ground of equitable relief. It is not necessary to determine whether 
these principles are not in their essence the same or what is the most 
accurate way of stating the principle on which these cases rest, for we 
are of opinion that they were well decided, and that the principle on 
which they rest is well founded and should be adopted by us.” ® 


In order to reach any result in a satisfactory way it was clearly 
necessary for the court to determine whether the plaintiffs ought 





: 206 Mass. 342, 92 N. E. 510. 
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to have been subrogated to the rights of the creditors, or whether 
the plaintiffs could in any true sense trace their property. And 
if the relief was to rest on an independent ground it was necessary 
to determine what that ground was. We discover no attempt what- 
ever to define the real substantive equity of the plaintiffs. If, to be 
sure, they had a right to recover, it made little difference whether 
the court worked out their remedy by saying that they could be 
subrogated to the rights of the creditors or by saying that they 
could trace their money into the benefit which the Pickett Estate 
had received. But no clear distinction was made by the court 
between an equitable doctrine in respect to the way in which a 
substantive right may be worked out, like the doctrine of sub- 
rogation, and an equitable doctrine which determines whether a 
plaintiff has any substantive right which ought to be worked out. 

So far the plaintiffs’ right was concerned the court appar- 
ently did not regard the tracing theory as a mere fiction, but 
adopted it to some extent as the ground of its decision. The 
court also seems to have had in mind the fact that the defendants 
had been benefited at the plaintiffs’ expense, but did not inquire 
whether this fact taken by itself would support the decision. 
Strangely enough we can put into a pot, say one pint of “benefit 
at the plaintiff’s expense,” a cupful of “tracing trust property,” 
flavor the mess with a pinch of “subrogation” and a teaspoonful 
of something out of a bottle which has no label on it, and can thus 
cook up a recognizable and substantial equity. 

The word “subrogation” discloses nothing as to the nature 
of the plaintifi’s equity. There is of course always some sub- 
stantive equity which induces the court to resort to subrogation, 
but the equity in one case may be quite different from what it is 
in another case. Take two familiar illustrations. A man insures 
his house against loss by fire and the house is burned through the 
negligence of a railroad company. For one and the same loss he 
has two remedies, —one against the insurance company and the 
other against the railroad. If the insurance company pays the 
loss equity will subrogate it to the assured’s claim against the rail- 
road, and allow the insurance company to prosecute the claim in the 
assured’s name but for its own benefit. This is a case of actual 
subrogation. The insurance company’s equity rests on the fact 
that it has paid the loss. Between it and the assured the latter has 
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no right to be paid twice, and if anything can be collected from the 
railroad to reduce the actual loss the insurance company is entitled 
to it. In case the assured has collected both his insurance and 
his damages there can be no actual subrogation, but the insurance 
company can be subrogated in equity and recover from the assured 
what he has collected from the railroad. Again, if two men stand 
to one another in the relation of principal and surety in respect to 


a debt and the surety pays the debt, he may be subrogated in equity’ 


to the rights of the creditor against the principal. The debt has 
really been discharged, but equity will deal with the matter as if 
the debt still existed and subrogate the surety to the creditor’s 
rights. The equity rests on the duty which the principal owed to 
the surety to pay the debt. We do not find substantive equities 
like these in the case at bar. Assuming, however, that the plaintiffs 
had a good equity, it would have made no difference in the result 
whether the court had said simply that the defendants must pay 
the value of the benefit, or that the plaintiffs should be subrogated 
to the rights of the creditors. 

It would seem unnecessary to argue that there could be no trac- 
ing of trust property in a case like Newell v. Hadley unless it had 
been mentioned by the court as a possible ground for equitable 
relief. 

When trust property is traced it is always a part of the trust 
res, or something into which the trust property has been converted 
and with which it can be identified, that the court follows. The 
defendant has in his hands property to which the trust has 
attached. The equitable owner recovers it because the mere 
transfer of the legal title does not affect his equitable ownership. 
In the ordinary case where the defendant has paid value the 
equity clearly has nothing whatever to do with any benefit received 
by the defendant at the plaintiff’s expense. Having bought and 
paid for the property the defendant has received no benefit. Yet 
if he took with notice of the trust he is charged with it. On the 
other hand, if the defendant be an innocent donee although 
there is nothing to affect his conscience with the trust, a court of 





4 Cf. Hart v. Western R. Co., 13 Met. (Mass.) 99, 104 et seg. (1847). The low in 
Massachusetts has been changed by statute. Rev. Laws (1902), c. 111, § 270. See 
Lyons ». Boston & Lowell R. Co., 181 Mass. 551, 64 N. E. 404 (1902); New Eng- 
land Box Co. ». N. Y. C. & H. R. R. Co., 210 Mass. 465, 97 N. E. 140 (1912). 
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equity allows the equitable owner to recover. The plaintiff’s 
equitable ownership constitutes a sufficient equity. There is 
no equity on the donee’s side.' The trust is attached to the 
property and the plaintiff’s equity is worked out accordingly. 

The defendants in Newell v. Hadley had got no part of the trust 
res. The money was gone. There it was in the hands of the cred- 
itors, who were so-called purchasers for value and could hold it 
against all the world. If Berry had bought a house with it you 
could have identified the house with the money. But the bene- 
fit which he bought for the Pickett Estate was intangible and could 
not be identified with any part of the property belonging to 
that trust. The beneficiaries of the Pickett Estate were perhaps 
better off by $6500, but it was impossible to identify this general 
enrichment with any particular part of the trust estate. 

If, then, the plaintiffs had an equity it could not rest at all on 
the tracing of the trust property, but must rest altogether either on 
the fact that the defendants had been benefited at the plaintiffs’ 
expense, or on. some “independent ground of equitable relief” 
which can be discovered in the cases to which Loring, J., referred. 
We do discover in those cases an “independent ground of equitable 
relief” which it is not difficult to-state or describe, but we are 
wholly unable to see how it applies to Newell v. Hadley. 

The leading case relied on for the establishment of the principle 
adopted by the court is Bannatyne v. MacIver.’ In that case the 
Lords Justices simply applied a doctrine which had often been 
applied where the officers of a corporation had borrowed without 
authority on behalf of the corporation to a case where an agent 
borrowed without authority on behalf of his principals who were 
partners. In the corporation cases it had been held that, although 
the lender had no action at law, he could recover in equity so much 
of the money as had actually been used for the benefit of the corpor- 
ation. In Bannatyne v. Maclver an agent named Hudson had 
made an unauthorized borrowing on behalf of his principals. The 
plaintiffs were the lenders, the defendants were the principals. The 
borrowing would not have been necessary unless Hudson had 
drawn for his own use funds which his principals had provided and 
which as between Hudson and his principals he should have applied 


5 [1906] 1 K. B. 103. 
6 In re Cork & Youghal Ry., L. R. 4 Ch. 748 (1869). 
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to the payment of bills which he in fact paid with the borrowed 
money. The borrowing though unauthorized was made ostensibly 
on behalf of the principals, the money was deposited to their ac- 
count, and was used to a considerable extent for the payment of 
their bills. 

In all such cases there is obviously a double equity. Not only 
is there the equity arising from the fact that if the agent’s authority 
is denied, then the defendant’s bills have been paid with money 
which belonged in equity to the plaintiff, and the defendant has 
received a benefit at the plaintiff’s expense, but there is another 
distinct equity in the nature of an estoppel. To the extent to 
which the agent has actually used the borrowed money for the 
defendant’s benefit, it is plainly inequitable that the defendant 
should be permitted to deny the agent’s authority. In effect, the 
court says to the defendant: ‘‘While you enjoy the benefit of the 
agent’s borrowing on your behalf, you cannot in equity deny your 
obligation to pay back the money. This estoppel, however, goes 


no further than to make you responsible for so much of the borrowed. 


money as has actually been used for your benefit.” 

If Hudson had not tried to borrow on the defendants’ be- 
half, but, in order to conceal his wrongful overdrafts, had stolen 
the money from the plaintiffs and used it to pay the defendants’ 
bills, then we should have had a case like Newell ». Hadley. The 
defendants would have been benefited at the expense of the plain- 
tiffs. The plaintiffs would have had this ground for equitable 
relief. But there would not have been a trace of the other equity. 
The plaintiffs could not have said that they had been induced to 
part with their money by any promise, which the agent had under- 
taken to make for his principals, to pay the money back. No sort 
of estoppel could have been invoked. 

We do not say that this estoppel was present in all the. cases 
to which Loring, J., referred. If a wife borrows money, there is 
no undertaking on her part that her husband will pay the money 
back. Yet if she actually uses it to buy necessaries, the lender may 
perhaps recover the money from the husband in equity.’ The 
lender’s money has been used to buy things which the husband 


was bound to supply. The husband has been benefited at the lend- 





’ Harris v. Lee, 1 P. Wms. 482 (1718). 
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er’s expense. This, however, is the only ground for equitable relief. 
It is plain that there can be no estoppel, unless the wife has 
undertaken to borrow as her husband’s agent, when a court of 
equity could refuse to let the husband deny his wife’s authority 
to the extent of the benefit which had actually enured to him 
through the use she made of the money. 
{ We shall have occasion to refer again to Bannatyne v. Maclver. 
For the present we only want to point out that this element of 
estoppel was present as a ground for relief in the principal 
cases relied on by the court, and that in so far as they rested on 
that ground they were not applicable to the facts in Newell 2. 
Hadley. 

It is now apparent that there was really no mystery or dif- 
; ficulty in respect to the ground on which the plaintifis in Newell 
v. Hadley could ask for relief. We accept the conclusion of the 

court that the money remained the money of the Newell Estate 

‘ up to the moment when Berry used it to pay the Pickett Estate’s 
bills. At that moment, however, the title to the money was trans- 
ferred by the payment of it to the creditors. It then ceased to be 
the Newell Estate’s money. By this wrongful use of the money 
Berry bought for the Pickett trust, for his co-trustee and his ces- 
twis a discharge from any further liability in.respect of those debts. 
This benefit was bought with the plaintiffs’ money. 

We have shown that “subrogation” is not a word to conjure with. 








+ We have excluded any notion that the trust property could be traced. 
We have also excluded any sort of estoppel. Nothing is left ex- 
4 cept the fact that the.defendants received a benefit at the plain- 


tiffs’ expense, and we shall assume that this fact taken by itself ~ 
afforded. sufficient. ground to. support... TE ee 
Berry had owed the defendants no duty to pay the bills, had not 
got.credit for their payment in the settlement. of his accounts, and 
the suit had been begun immediately after the payment, the plain- 
tiffs’ equity would.hawve been clear enough. 
4} ; . Before we go on to consider the defendants’ equities we wish to 
point out that although Berry had no transaction with the defend- 
ants in which he delivered to them the benefit which he had bought 
for them with the stolen money, and they knew nothing about it, 
+ the benefit was none the less actually received at the time when the 
bills were paid. This is necessarily involved in the decision. The 
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benefit was received by the defendants or the court could not have 

ordered them to pay the value of it. It was received at the dates 

when the bills were paid or the court could not have charged them 
, with interest from those dates.° 

_ It may be observed that if the defendants were to be charged in 
respect of any benefit received by them at the plaintiffs’ expense, 
it was necessary to discriminate between the defendant trustees 
and the defendant cestuis. If the trustees were liable, they and 
not the cestuis should have been ordered to pay the amount due the 
plaintiffs and their liability should have been limited to the trust 
estate in their hands. If, on the other hand, the cestuis were per- 
sonally liable, the trustees could not have been liable too, and 
each cestui was not liable for all of the plaintiff’s money but 
only for the part of it which in some form or other ie had 
actually received. The rescript sent down by the full court made 
no such discrimination, but ordered that a decree be entered direct- 
ing the defendants generally to pay the amount due with interest. 
It would be interesting to determine just where the benefit was 
[ when the suit was brought. Assuming that it was originally re- 
ceived by the estate, nevertheless when the suit was brought the 
estate was no larger or more valuable than it would have been if 
Berry had not paid the debts. The debts in question were pay- 
able out of income. If Berry had not paid them the trustees 
would have been obliged to pay them out of income which in good 
faith they had presumably paid over to the cestwis. At the time 
when suit was brought, therefore, the trustees did not have the 
benefit as part of the trust estate in their possession. The cestuis 
had already received it in the shape of income, and had probably 
spent it in the innocent belief that it was theirs to spend as they 
chose. The benefit could not at one and the same time have been 

both in the cestuis and in the trust estate. 

Although these questions as to which of the defendants had been 
benefited, and to what extent, were questions which it was necessary 
for the court to determine in order to frame a proper decree, the 
defendants’ equity which we are about to consider could have 
been invoked by all the defendants, no matter whether the benefit 
had enured to the trust estate, to the trustees, or to the cestuis. 
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The most obvious equity on the defendants’ side was that, in 
respect of the benefit which Berry had bought for them with the 
plaintiffs’ money, they should have been treated like purchasers 
for value. The Chief Justice based his dissenting opinion on this 
ground, and we think that the rest of the court would have agreed 
with him if the nature of the plaintiffs’ equity, the nature of 
the possible relief, and the reasons why one who receives trust 
property in payment of a preéxisting debt is often treated like a 
purchaser for value, had all been made plain. 

We think we have made it perfectly clear what the nature of the 
plaintiffs’ equity was. In doing this we have shown incidentally 
what it was that the plaintiffs were asking the court to take away 
from the defendants, namely, the benefit which Berry bought for 
them when he paid the debts and not the money which he used for 
that purpose. This seems perfectly obvious, but curiously enough 
it is the point on which the court really split. The Chief Justice 
makes it clear that he is talking about the benefit as the thing which 
the defendants could hold as purchasers for value. But the court 
sometimes talks about the benefit which enured to the defendants 
and at other times about the defendants’ being regarded as pur- 
chasers for value of the money itself, in a way which renders the 
opinion extremely difficult to comprehend. 

To show that the court actually entertained the notion that it 
was the money itself which the defendants might or might not 
hold as purchasers for value, we need quote only two passages: 


“When Berry repaid in part the money stolen from the defendants 
by paying their debts with the $5522.70 stolen from the plaintiffs, Berry 
and Berry alone represented the defendants in receiving the $2652.70.” ® 


Again, dealing with the possible effect of the accounting which took 
place between Berry and his co-trustee and beneficiaries after he 
had spent all the money stolen from the Newell Estate, the court 
said: 


“There was no dui then in existence of which the defendants could 
become purchasers for value without notice. How that accounting could 
be held to make the defendants purchasers for value without notice of 
money which had been paid out three months before has not been 
explained.” 1° 





° 206 Mass. 348, 92 N. E. 513. 10 206 Mass. 349, 92 N. E. 514. 
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How it could ever have been supposed that the defendants re- 
ceived the stolen money and might stand as purchasers for value 
i in respect to the money we cannot conceive. The benefit was what 
{ 


! they received. It was just as if it had been Berry’s duty as trustee b 
| to buy bonds for his cestuis with the income of the Pickett Estate 
{ which he had stolen, and he had used the money of the Newell 
i Estate to discharge this duty, asking the seller to send the bonds to - q 


the cestuis. In that case, although the plaintiffs’ money could have 
been traced directly into the bonds the cestuis could have held the 
bonds as purchasers for value just as they were allowed to hold the 
| money of the Newell Estate paid to them by way of income." 
| Our contention is that when the defendants had given Berry credit 
| for the payment of the debts they were in equity just as much 
purchasers for value of the benefit as they would have been of 
the bonds. 

There is another curious thing in the opinion which makes the 
reasoning difficult to follow. That the defendants’ right to be . 
regarded as purchasers for value depended on the fact that, as 
between them and Berry, Berry owed them a duty to buy for them 
the benefit which they received, would seem to be obvious. We 
find, however, that the court dealt with the argument that the 
defendants were purchasers for value and disposed of it without 
any clear reference to that fact,” and then said: 


“The only other ground [the italics are ours] on which the defendants 
could be thought to have a better equity than the plaintiffs arises from 
the fact that the defendant trust had provided Berry with money to 
pay the debts paid by him with the money of the plaintiffs.” * 

What this fact could have had to do with any equity of the de- 
fendants unless to put them in the position of creditors who had 
received something from Berry in payment of a preéxisting debt 
so that they might be treated like purchasers for value it is hard 
to understand. 

Perhaps the court reasoned in some such way as this: ‘In 
every case brought to our attention in which the defendant has been 
treated like a purchaser for value there has been some transaction 
between him and the trustee in which the legal title to property has 











11 206 Mass. 349, 92 N. E. 513. 
12 206 Mass. 348-351, 92 N. E. 513-514. 
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been transferred. Without such a transaction you cannot have a 
purchaser for value. The money of the Newell Estate which Berry 
used to pay the debts was the only property in respect of which 
b there was any such transaction. If therefore the defendants did 
not receive the money they cannot be regarded as purchasers for 
value of anything at all. The purchaser-for-value argument can 
7 be thoroughly disposed of by showing that when the money was 
paid by Berry to the creditors no innocent person representing the 
defendants received it.” 

If this was the line of reasoning, we have a good illustration of 
the danger referred to at the outset of using a familiar term like 
“‘purchaser for value” without understanding its meaning as ap- 
plied to the case in hand. 

: We realize perfectly well, that, before the accounting which took 
place later between Berry and the Pickett trust, there was no trans- 
action between Berry and any innocent person representing the 
trust, no transfer of any legal title, and no innocent person repre- 
senting the trust even knew that the benefit had been received. 
We mean to show, however, that when trust property has been) 
taken by a defendant in payment of a preéxisting debt due from 
the trustee there is nothing in the fact that the defendant has ob- 
tained the legal title to the property which makes his position any 
better, so far as the reason and equity of the atte. | 








rule are concerned, than was the position of the defendants in New- 
, ell v. Hadley who had obtained a benefit which a court of law would 
not take away from them. We also mean to show that there is 
nothing in the transaction which usually takes place between the 
trustee and the innocent defendant to affect the latter’s equitable 
right to keep what he has got, except his knowledge of the payment — 
and his very natural belief that the debt has been discharged. In 
Newell v. Hadley, when Berry’s accounts were allowed the defend- 
ants all knew that he had paid the bills, and believed that he had 
thus discharged pro tanto his obligation to account for the income of 
the trust estate. 

The term “purchaser for value” has very different meanings in 
different cases. In the original sense of the term a purchaser for 
value is one who pays value at the time he purchases. He may 
purchase negotiable paper or bonds from a man who has no title 
without notice of his want of title. He may purchase property from 
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a trustee who has the legal title without notice of the trust. In 
either case he can hold the property. To take it away from him 
would make him lose the money he has paid; to make him pay the 
value of the property would be making him pay twice for the same 
thing. His equity is manifest. 

Subsequently the term “purchaser for value” was applied to 
a person who does not pay anything at the time he takes the prop- 
erty but receives it in payment of a preéxisting debt. In such a 
case it is obvious that taking the property away from him im- 
mediately after the transaction would inflict no loss, but would put 
him in exactly the same position that he was in before he received 
it. His equity is by no means so clear as the equity of a man who 
gives value in exchange for the property. 

It was assumed, however, by all the judges, in Newell v. Hadley, 
to be well settled that a person who receives money or any sort of 
negotiable instrument without notice and in payment of a preéxist- 
ing debt is a purchaser for value, and that the same principle applies 
whether the preéxisting debt be an ordinary debt or some sort of 
an equitable obligation. 

We have said that the equity of the innocent person who has 
actually paid value is manifest. It now behooves us to consider 
why one who has taken the property for a preéxisting debt is treated 
like a purchaser for value. 

If we try to find the reason of the rule, we naturally look for it 
in the transaction. So much has been said about the transaction 
between the trustee and an innocent person that we are led to 
suppose that we shall find in the transaction itself something 
which gives rise to the equity. Let us then see what the transac- 
tion really amounts to. 

The transaction between the unfaithful trustee and the innocent 
purchaser who actually pays value consists of two parts: the 
trustee transfers the legal title; the purchaser pays for the property. 
So far, however, as the equity is concerned, the passing of the title 
counts for nothing. It is, to be sure, a condition precedent, but 
only in this sense, that unless the purchaser has got the legal 
title there is no occasion to consider his equitable right to 
retain the property. If he were an innocent donee or took 
with notice he would get a good legal title, but a court of equity 
would take the property away from him. It is his payment 
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of value which gives rise to his equity. In this way only is 
the transaction important. 

On the other hand, the transaction which takes place between 
the unfaithful trustee and the man who takes the property for a 
preéxisting debt is one-sided. The trustee gives his creditor the 
legal title to the property, the creditor gives nothing. In this case 
the mere transfer of the legal title counts for no more than it does 
in the other. The equity depends altogether on the existence of 
the preéxisting debt. We talk in a loose way about the creditor’s 
giving the trustee a discharge.. He really gives nothing. To say 
that he gives a discharge of the debt means only that he takes the 
property in payment. It is the law and not the creditor that gives 
the discharge. And even if the creditor may truly be said to 
give something, it costs him nothing. So far as the immediate 
transaction of giving and receiving payment is concerned, the cred- 
itor only receives a benefit. The guid pro quo was given in an earlier 
transaction which created the debt. 

Inasmuch as the equity or reason for the well-established rule in 
the ordinary case is not to be found in the passing of the legal title 
to the property, or in the transaction itself, we have to look for it 
elsewhere. It is not far to seek. It is easily discovered in the fact 
that as a practical matter the owner of the equitable title can 
seldom if ever have his remedy instantly applied, and unless it 
be instantly applied the court feels no certainty that it can put the 
defendant back in the same position that he was in before he re- 
ceived the property in satisfaction of his debt. He may very likely 
have failed to pursue his debtor as he otherwise would have pursued 
him. The debtor’s ability to pay may have become impaired. And 
a court of equity is not at all willing to run the risk of doing an 
injury to an innocent person for the benefit of a plaintiff whose 
trustee has been guilty of a breach of trust. The defendant’s 
change of position, which may or may not be susceptible of 
proof but yet takes place in almost every case, constitutes a 
substantial equity and justifies the rule. 

We have already shown that the transfer of the legal title has 
nothing to do with the equity of the defendant’s position, but merely 
creates the condition of things which requires a court of equity to 
consider whether or not the defendant should be compelled to sur- 
render what he has got. Now this condition of things existed in 
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Newell v. Hadley. The defendants had received the benefit which 
Berry had bought for them with the plaintiffs’ money and had a 
perfect legal right to retain it. The only question was whether a 
court of equity should compel them to surrender it, or what is 
the same thing, pay the value of it, to the plaintiffs. 

As to the innocence of the defendants no question was raised. 
Nor was there any question in respect to the preéxisting debt. 
Berry owed the defendants a duty to account for the income. 
This was the duty which he owed in respect to the part of the 
plaintiffs’ money which he paid to his cestuis in cash and which 
they were allowed to hold as purchasers for value. And if it had 
been Berry’s duty to buy certain bonds for his cestuis, and he had 
received income enough to make the purchase but had stolen it, 
and had then bought the bonds with the plaintiffs’ money and had 
delivered them to the cestuis, the same obligation resting on Berry 
would have made the cestwis purchasers for value of the bonds. 
It will also be observed that although the plaintiffs’ money could 
have been traced directly into the bonds, this circumstance would 
not have weakened the equity of the cestuis. For all purposes, the 
duty of Berry to account to his beneficiaries for the income was 
equivalent to the preéxisting debt of the ordinary case. 

The defendants being innocent, having got the legal title to the 
benefit which the court was asked to take away from them, and 


' Berry having bought the benefit for them in payment of a preéxist- 


ing debt, nothing further is required to bring the case within the 
reason of the rule except to show that the defendants received what 
Berry had bought for them in discharge of the debt. Berry, as we 
know, asked to be allowed for the payments in his accounts, and the 
defendants did allow him credit therefor. When the accounting 
had taken place, it was just as if the defendants had known of the 
payments when they were made and had given Berry some sort of 
acquittance at that time. As soon as the accounting had taken 
place the defendants believed that the debt had been discharged and 
thereafter governed themselves accordingly. This made the analogy 
perfect between their case and that of the ordinary purchaser for 
value who has taken the property for a preéxisting debt. There is 
more than a perfect analogy. The cases are in every essential partic- 
ular the same. Every reason of equity and practical expediency 
which has induced courts to treat the defendant like a purchaser 
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for value.in the ordinary case held good and made it equitable to 
treat the defendants like purchasers for value in Newell v. Hadley. 

When the subject has thus been stripped of everything non-essen- 
tial and merely accidental, so that we can see the real equity of 
the defendants, this is what we find. We now see why it was that 
when we were told that the defendants might have kept the money 
but could not keep the benefit bought for them with the money, 
we felt that the distinction was too flimsy to be sound, and must 
be due to some sort of intellectual hocus pocus. 

If there be any valid distinction between a case where a trustee 
wrongfully delivers a chattel to his creditor in payment of a pre- 
existing debt, and a case. where he wrongfully delivers money, a 
cheque, a note, or other negotiable instrument," then the benefit 
which Berry bought for the trust with the plaintiffs’ money should 
clearly have been regarded as the equivalent of money. When- 
ever in an accounting a trustee gets credit for money expended 
for the benefit of his trust, and money was actually used as he 
says it was, then it must be that the trust stands in respect of 
the benefit so received just as if the money itself had been 
turned over to the cestuis instead of to the creditors. This 
proposition cannot be denied without impairing the negotiable 
character of money. Take one or two illustrations. Suppose that 
A. has been acting as B.’s agent in the purchase of goods. A. ren- 
ders an account in which he charges himself with say one hundred 
items of money paid to creditors for as many different lots of 
goods and produces the receipted bills. The account shows a 
balance still due to B., which A. tenders in cash. B. has a 
right to assume that the money A. used to pay the bills was 
either B.’s money in A.’s hands, or A.’s own money. He need 
not go behind each of the one hundred receipted bills and satisfy 
himself that the money A. used was not stolen money. He can 
accept the account and vouchers with the same confidence that he 
accepts the money tendered him to square the account. Take 
another illustration suggested by the case in hand. Suppose that 
Berry’s co-trustee had become aware of the fact that although 
Berry had collected income enough the tax bill had not been 





4 Cf. Goodwin v. Mass. Loan & Trust Co., 152 Mass. 189, 199, 25 N. E. 100 (1890); 
Blanchard v. Stevens, 3 Cush. (Mass.) 162 (1849). 
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paid; that he had gone to Berry and had told him that the taxes 
must be paid; and that Berry had said, ‘‘ Yes, I ought to pay them. 
Come with me to City Hall and see me pay the bill”; and sup- 
pose that they had gone together to the collector’s office where in 
his co-trustee’s presence Berry had paid the tax bill, using for the 
purpose the plaintifi’s money but keeping his co-trustee in igno- 
rance of that interesting feature of the transaction. The city could 
have kept the money, because it was money and was taken in good 
faith and in payment of a preéxisting debt. By the same token 
the innocent co-trustee would have had a right to keep the benefit 
which Berry bought for the trust, because he knew that it was 
bought with money, and accepted this use of the money in satis- 
faction of Berry’s obligation. Money being money, the co-trustee 
would have had a perfect right to assume that Berry was the owner, 
to treat him accordingly, and to go his way satisfied that Berry 
had so far discharged his duty. Yet there would have been no 
transaction between Berry and his innocent co-trustee in which the 
money was delivered to the latter. The innocent co-trustee would 
have been but a spectator of the passing of the money. The trans- 
action between the two trustees would have been in the nature of 
an accounting, the one doing something he was bound to do, the 
other accepting the benefit enuring to the trust in satisfaction. 
No one can doubt the right of the innocent co-trustee to be 
treated as a purchaser for value in the case supposed, — not of 
the money itself, because he did not receive the money, but of the 
benefit bought for him with the money. Yet, being a mere specta- 
tor of the transaction between Berry and the city, his knowledge 
of the payment and acceptance of it in satisfaction of Berry’s debt 
to the trust are the only essential things making him a purchaser 
for value of the benefit. If, then, the bill be paid without the 
knowledge of the co-trustee the benefit enures to him just the 
same. And if he afterwards learns that the bill has been paid with 
money and gives Berry a discharge on the faith of it, the equity of 
his position is just as strong as if he had obtained his knowledge by 
witnessing the payment. 

The talk about subrogation suggests still another way of illus- 
trating the point. The title to the money which Berry used to pay 
the defendants’ bill, was in Berry and in his co-trustee, Newell. If 
in equity the debts were not paid but were kept alive, then Berry 
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and Newell became the equitable assignees of the debts, holding 
them in place of the money and in trust for the Newell Estate. 
If Newell had discovered Berry’s misappropriation of the money, 
it would have been his duty as trustee to enforce payment of the 
debts and thus recover the money. But so long as Berry kept his 
secret, there were still persons in the world, namely, his innocent 
co-trustee and the cestuis of the Pickett Estate, in dealing with 
whom he could use the debts just like money. He could in effect 
make a tender of the benefit he had bought for the Pickett Estate 
just as effectually as if he made a tender of somuch money. He had 
-but to produce his paid cheques or receipted bills, and the allowance 
of the corresponding items in the account was inevitable. It is im- 
possible to see why the Newell Estate should, by reason of what in 
fact occurred, be in any better position or the Pickett Estate in any 
worse position than it would have been in, had Berry retained the 
money itself and had paid that over at the time of his accounting. 

It remains for us to examine some of the other points made in 
the course of the opinion, and to show that they are either specious 
only or beside the mark. The first of these can hardly be called 
even specious. To say as the court did that the account was a lying 
account and that the defendants were not bound by it,” or “It 
cannot be that in equity the defendants are to have both their 
claim against Berry . . . and the payment of theirdebts . . .,” 
does not help to answer the question whether what occurred at 
the time of the accounting gave the defendants a right in equity 
to keep what they had got. These observations of the court simply 
beg that question. If the defendants, through Berry’s wrongful 
use of the plaintiffs’ money, got no benefit which they could retain, 
then of course Berry should not have been allowed for the payment 
of the bills. On the other hand, if the defendants did have a right to 
_ retain the benefit because they became purchasers for value at the 
time of the accounting, then the account was not a lying account, 
and they had no claim against Berry for the money he had stolen 
from them but had accounted for by showing that he had paid the 
bills in question. The reasoning of the court would make it impos- 
sible ever to treat a man like a purchaser for value in respect of 
property taken in payment of a preéxisting debt. 





8 206 Mass. 350, 92 N. E. 514. 
16 206 Mass. 351, 92 N. E. 514. 
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In this connection attention may be called to the fact that if 
Berry’s obligation to the Pickett Estate was discharged, the benefit 
which the Pickett Estate received through the payment of its bills 
was offset by the loss, to an equal amount, of its claim against 
Berry. In other words, Berry had used the plaintiffs’ money not 
only to pay the bills, but also to obtain his own discharge, so that 
the trust estate was not benefited but was only made whole. It 
is a curious circumstance that if the defendants’ equity to retain 
the benefit as purchasers for value was a good equity, it not only 
defeated but utterly destroyed the plaintiffs’ equity, because the 
plaintiffs could no longer say that the Pickett Estate had been un- 
justly enriched by the use which Berry had made of their money. 

It makes no difference, so far as the right of the defendants to 
be regarded as purchasers for value was concerned, whether the 
benefit enured to the Pickett Estate, to the trustees, or to the ces- 
tuis. In the probate accounting the innocent trustee of the Pickett 
Estate represented the estate. The cestuis represented themselves. 
Each and all had a right to make Berry account, and consented 
to his discharge in the belief that he had paid the bills with money 
which he ought to have used for the purpose. 

In all the reasoning of the court in respect to the effect of the 
accounting the trouble is due to the fact that the court confused 
what the defendants actually received with the money which Berry 
used to pay the debts. It was this confusion of ideas that led the 
court to say that the plaintiffs’ rights were fixed when Berry paid 
the defendants’ debts with the plaintiffs’ money. But suppose 
again that Berry’s duty to the defendants had been to buy them 
bonds, and that he had bought the bonds with the plaintiffs’ money, 
but suppose for our present purpose that he had held the bonds till 
the time of the accounting when he had turned them over to the 
cestuis. No one would venture to say that the plaintiffs’ rights were . 
fixed when Berry used the money for the defendants’ benefit, that 
the bonds belonged to the plaintiffs in equity because Berry had 
bought them with the plaintiffs’ money, and that the subsequent 
delivery to the defendants did not make them purchasers for value. 
If the actual receipt of the thing in question with knowledge 
and an intention to discharge the debtor is the essence of the 
equity, then the defendants’ equity remained in abeyance, as it 
were, from the time when the bills were paid until Berry settled 
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his account. The knowledge which they then received and the dis- - 
charge of Berry perfected the equity. 

It would serve no purpose to follow the opinion through all the 
discussion which it contains, based on the theory that when Berry 
paid the money to the creditors he somehow or other paid: it to 
himself as the defendants’ trustee. The case of the Atlantic Bank 
v. Merchants’ Bank, for example, discussed by the court,!’ had no 
application to the case at bar except on this impossible theory as 
to what the defendants had actually got and claimed a right to 
hold. 

We wish, however, to say something about Bannatyne v. Mac- 
Iver,!* cited by the court to the point that the state of the accounts 
between Berry and his trust could have no effect to raise an equity 
on the defendants’ side strong enough to overcome the plaintiffs’ 
equity. Our court failed to perceive that the plaintiffs in the English 
case not only had the equity resting on the fact that their money 
had been used to pay the defendants’ bills, but also had the equity 
resting on an equitable estoppel which made it unjust for the defend- 
ants to deny the agent’s authority to the extent to which as their 
agent he had actually used the money for their benefit. Hudson, 
the agent in the English case, had not attempted to discharge any 
duty that he personally owed to the defendants by borrowing the 
money and using it to pay the defendants’ bills. If he bought for 
them a benefit by the payment of the bills he tried to impose on 
them a corresponding burden by borrowing the money in their 
names. He undertook to borrow the money and to use it simply 
as their agent. If in Bannatyne v. MaclIver it had appeared that 
the defendants had become aware of Hudson’s improper with- 
drawals, and in consequence had demanded that he pay the bills 
from his own resources, and he had then stolen the plaintiffs’ money, 
paid the bills, sent the receipts to the defendants, and settled his 
accounts with the defendants, the case would have been like Newell 
v. Hadley, but it would have been a widely different case from that 
with which the English court actually had to deal. 

How wide the difference between Bannatyne v. MacIver and 
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17 to Gray (Mass.) 532 (1858). The discussion is in 206 Mass. 350-351, 92 N. E. 
513, 514- 

18 [1906] 1 K. B. 103, supra, p. 607. See the discussion of this case in 206 Mass. 
352, 92 N. E. 514. 
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Newell v. Hadley is, can be shown by supposing a case which lies 
midway between the two. Suppose that Hudson in response to 
a demand that he make good his overdrafts had gone out and fraud- 
ulently borrowed money in the defendants’ names, had paid their 
bills with it and had thus obtained credit in an accounting with 
them. Here the equitable estoppel might possibly have been in- 
voked. On the other hand, it could have been argued that when 
Hudson used the borrowed morey to pay the bills he used it not 
only to buy a benefit for the defendants, but also used it to discharge 
his own personal obligation to them. In this case the defendants’ 
right to be regarded as purchasers for value would have overcome 
the plaintiffs’ equity. For if Hudson to make good his shortage had 
fraudulently borrowed money in the defendants’ names and paid 
it over to his principals, they would have been purchasers for 
value of the money. And if of the borrowed money itself, then why 
not of the benefit which he bought for them with the borrowed 
money and for which he got credit? 

Disregarding any possible equity on the defendants’ side other 
than those considered by the court, we think that we have shown 
that the decision was as wrong as wrong could be. In the first 
place, the court failed to understand the nature of the plaintiffs’ 
equity and the extent to which the cases relied on were really appli- 
cable. In the next place, the court wholly misconceived what it 
was that the defendants had got and in respect to which they might 
be treated as purchasers for value. And, finally, the court failed to 
perceive on what the equity of a so-called purchaser for value, who 
has taken property for a preéxisting debt, really rests. 

R. D. Weston. 


Boston, Mass. 




















an ne anes ween bt i A AR A a et 


e Bis: 
a 


DE FACTO CORPORATIONS. 623 


DE FACTO CORPORATIONS. 


HE formation of corporations solely by the mutual agreement 
of the members is prohibited by the common law. In the 
American states to-day corporations are organized almost exclusively 
under general incorporation laws authorizing their formation. If 
the requirements prescribed by the statute are not observed there 
are three conceivable alternatives open to the courts. First, they 
may place the resulting association on the same basis as those 
which have fully“ complied with the law. ‘Second, they may refuse to 
recognize the existence of the association and consider all its acts 
null and void. Third, they may take a middle ground and give the 
corporation a qualified recognition. 

To adopt the first alternative in some cases would violate the 
common-law prohibition upon the formation of corporations by 
private contract and nullify the statutes of incorporation. The 
courts have, therefore, not found this first alternative a good rule 
to apply in all cases. But where the above-mentioned objections 
do not obtain they have adopted this alternative and have treated 
the corporation, though not organized in the manner outlined by 
statute, as a corporation de jure. The courts do this, for example, 
where the provisions of the statute have not been literally complied 
with, but have been substantially followed,! or even where the pro- 
visions of the statute have not been followed at all if the provi- 
sions are merely directory or constitute conditions subsequent to 
incorporation.? 

To adopt the second alternative and deny existence to a corpora- 
tion existing in fact and refuse to give validity to any of its acts 
would be illogical and frequently work injustice, so the courts have 
used this alternative only where there has been no, or very little, 
compliance with the statute. 

Where the corporation has fallen a little short of substantial 
compliance, the courts have adopted the third alternative and have 
recognized the legal existence of the corporation for most purposes. 

1 20 Harv. L. Rev. 467, note 16; Machen, Modern Law of Corporations, § 264. 


2 20 Harv. L. Rev. 467, notes 17 and 18; Machen, Modern Law of Corporations, 
§ 264. 
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If “the associates have made an attempt to incorporate resulting in a 
colorable corporate organization; [under] a law authorizing the formation 
of such a corporation as was attempted; [and] there had been use of some 
of the powers which such a corporation would possess; [and] the persons 
seeking to prevent collateral attack [have] acted in good faith,” a de 
facto corporation is created.’ 


The state may annul its charter for failing to comply with the 
statute, but no one else can take advantage of its defective in- 
corporation to increase his own rights or vary the obligations of the 
corporation’s stockholders. The American decisions are authority 
for the proposition that a corporation de facto, as defined above, is 
equivalent to a corporation de jure except for those legal conse- 
quences which necessarily result from the possibility of the de facto 
corporation having its existence forfeited by the state for failing to 
comply with the statute under which it was organized. This is the 
de facto doctrine. To the broad statement that the de facto corpora- 
tion is just as good as the de jure corporation except as against the 
state, there are two well-known classes of cases which are exceptions. 
These classes of cases, for the purposes of brevity, may be designated 
as the eminent-domain and the stock-subscription cases. These 
cases, while they are exceptions to the broad statement made above, 
are not, as will be shown later, exceptions to the de facto doctrine. In 
fact there are very few, if any, defensible American decisions, in- 
volving the question, which cannot be explained by an unqualified 
application of the de facto doctrine.‘ 

In spite of the vast array of.authority to the contrary, it is still 
contended in numerous dicta 5 by the courts and in the occasional 
ipsi dixit of legal theorists that there is no distinct doctrine of de 
facto corporations. They admit the doctrine is applied but not that 
it has ever had an independent application. It cannot stand on its 





3 20 Harv. L. REv. 464. 

4 “Cases not seldom arise in which some condition precedent to the legal organ- 
ization of a corporation hes been omitted, and in which no conclusive certificate of due 
incorporation exists, and in which no estoppel to deny the company’s existence can 
be invoked. In such cases, the American courts generally will, under certain conditions, 
hold that the association although not legally incorporated is nevertheless a corpora- 
tion de facto, that is to say, an association whose right to corporate functions and attri- 
butes is complete as against all the world except the sovereign.” Machen, Modern 
Law of Corporations, § 284. 

5 Slocum ». Providence Steam & Gas Pipe Co., 10 R. I. 112, 114 (1871). 1 Machen, 
Modern Law of Corporations, 242, note 1, cites cases, 
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own legs, they say, but must be propped up by other theories. Its 
sole application is made in conjunction with “extenuating circum- 
stances.”® As there is regularly no refusal by the courts to apply 
the de facto doctrine wherever a de facto corporation exists, the zeal- 
ous advocates of restriction have busily occupied themselves in the 
search for “‘extenuating circumstances” as the basis for invoking 
the doctrine. They find the doctrine of de facto corporations ap- 
plied where there has been dealing on a corporate basis. Dealing 
on a corporate basis then becomes the “extenuating circumstance” 
warranting an application of the doctrine. In such cases they say 
not only that the de facto corporation, but also the one who dealt 
with it, is conclusively estopped from asserting defectiveness in 
the incorporation of the company. But dealing on a corporate 
basis is not an “extenuating circumstance” found in all the cases 
where the de facto doctrine is applied. For example, one who has 
taken title to land from a de facto corporation may eject a stranger 
to that title from possession of the land.’ An opponent of the de 
facto doctrine finds an “extenuating circumstance” justifying an 
extension of the doctrine to cases such as that just alluded to in 
the fact that relief is sought by a “third person.” The doctrine 
of de facto public officers, he observes, affords relief to “third per- 
sons,” but never to the public officers themselves. To his mind the 
application of the doctrine of de facto corporations for the benefit 
of ‘third persons” and for the denial of relief to the associates is 
analogous.® 

Furthermore, the “extenuating circumstances” of dealing on a 
corporate basis and the “third person” seeking relief do not include 
or explain all the cases where the de facto doctrine is applied. The 
de facto corporation, itself, is frequently given relief where there 
has been no dealing on a corporate basis, and therefore in cases 
where, admittedly, the elements of estoppel are not present. Thus 
the de facto corporation may maintain ejectment against a stranger 
to the title or an action of tort against a trespasser.? The resources 
of these adversaries of the doctrine are again taxed, and they come 





6 Professor E. H. Warren, De Facto Corporations, 20 Harv. L. REv. 456. 

7 Finch v. Ullman, ros Mo. 255, 16 S. W. 863 (1891). For other cases holding that 
the de facto corporation may be a conduit of title see 20 Harv. L. REV. 457, note 2. 

8 Professor Warren, De Facto Corporations, 20 Harv. L. REv. 4s8. 

9 See cases cited in 20 Harv. L, Rev. 471, note 24. 
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| forth with the suggestion of another “extenuating circumstance.” 
| To explain such cases, they say if the associates are asserting a right 
| in the name of the corporation which they would be entitled to 
assert in some form, they should be allowed to assert it as an arti- 
ficial person.!° There are two obvious faults to be found with this 
suggestion: It would apply as well to an association which 
had not met the requirements of the de facto doctrine as to 
the de facto corporation, but the courts do not give such an 
association relief;#4 and to give such association relief in its 
artificial name would run counter to well-established precedent 
in partnership law:” 

But there are still other cases where the de facto doctrine is applied, 
and for which these opponents of the doctrine have not yet suggested 
an ‘extenuating circumstance” to warrant its application. ‘Under 
a statute punishing criminally embezzlement from an ‘incorporated 
| company’ a conviction may be sustained if the company is a cor- 
| poration de facto.” Numerous other instances of the doctrine’s 
| application may be cited, but enough has been said to show that 

there is still need for ingenuity in suggesting further “extenuating 
circumstances.” 
Since the American decisions involving the de facto doctrine are 
uniformly explainable by an application of that doctrine alone, the 
query naturally suggests itself whether a search in each instance for 
| “extenuating circumstances” as a basis for invoking the doctrine 
| is not, after all, superfluous labor ? 
| The arguments used to show that the doctrine is and should be 
| restricted in its application may be grouped under four heads. 
| 1. Judicial legislation. 2. The analogy of the doctrine of de facto 
| public officers. 3. Estoppel. 4. The eminent-domain and stock- 
subscription cases. A very exhaustive and cogent presentation 





10 20 Harv. L. REv. 470. 

1 Jones v. Aspen Hardware Co., 21 Colo. 263, 40 Pac. 457 (1895). See cases cited 
in Cook, Corporations, 6 ed., 1818, note 1. 

2 Parties cannot sue in the firm name but must sue collectively as individuals in 
the absence of statute. Mechem, Elements of Partnership, § 225. 

8 People v. Carter, 122 Mich. 668, 81 N. W. 924 (1900). The statement is quoted 
from Machen, Modern Law of Corporations, § 292. 

4 A corporation de facto cannot be wound up as a partnership. Its dissolution is 
governed by the same principles as the dissolution of a de jure corporation. A statute 
applicable to unincorporated companies does not apply to de facto corporations. See 
cases cited in Machen, Modern Law of Corporations, § 292. 
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of these arguments against the unlimited application of the doctrine 
of de facto corporations, the fullest the writer has met with, is made 
in an article on De Facto Corporations by Professor E. H. Warren 
in volume 20 of this Review. It will be sufficient for the purpose 
of this paper, which is to show that these arguments are unsub- 
stantial, to confine our discussion almost wholly to his statement 
of them. 


1. Judicial legislation. 

The argument that the doctrine of de facto corporations is jodl- 
cial legislation, Mr. Warren states substantially in this way. It 
is not for the courts to create a corporation. The franchise to be 
a corporation can be granted only by the legislature. The legis- 
lature has prescribed certain conditions precedent to incorporation, 
and if these are not fulfilled the resulting organization is not a cor- 
poration authorized by the legislature. If its existence is legally 
recognized by the courts, it is a creation of the courts, not of the 
legislature.” 

It must be observed that this statement of the argument of judi- 
cial legislation goes against the whole doctrine of de facto corporations 
and not merely against applications of it in particular instances. 
Mr. Warren admits this, but he thinks the doctrine should be 
applied wherever the existence of “extenuating circumstances” 
warrant it, but not in the absence of such “extenuating circum- 
stances.” In order to make the argument of judicial legislation 
favor a restricted application of the de facto doctrine Mr. Warren’s 
contention, novel as it is, amounts to this. The courts should 
deliberately “take to themselves powers belonging to the legislature”’ 
whenever they think the considerations for so doing are sufficiently 
urgent, but they should in each case use great care in determining 
whether the encroachment will be proper.’ 

Where a doctrine is presented to a court for the first time the 
argument that its adoption will constitute judicial legislation, if 
sound, is of the greatest weight, for clearly no court should con- 
sciously usurp legislative functions. But after such a doctrine has 
become established law the courts are not exercising a legislative 
power in applying the doctrine to the cases that come before them. 





18 20 Harv. L. Rev. 468, 469. % Ibid. 469. 
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They are merely applying the law. Since the doctrine of de facto 
corporations is now well-established law in the American ‘states, it 
would seem that the argument that a court is invading the domain 
of the legislature in applying the doctrine, even if originally true, no 
longer obtains. 

But in establishing the doctrine of de facto corporations originally 
is it so clear that the courts were legislating? We cannot agree 
with Mr. Warren that the right to act as a corporation is a fran- 
chise,!’ and therefore a right to be granted only by the legislature. | 
The corporation, looked at fundamentally, is rather an associa- 
tion formed by the mutual agreement of its members, which the 
common-law principle of freedom of contract would permit to be 
formed by contract alone. The common-law prohibition upon the 
formation of corporations by private contract is a limitation upon 
freedom of contract based upon public policy. The privilege of 
doing business exempt from individual liability opened the door to 
imposition and fraud. Without this possibility of unfairness there 
is no objection to corporations being formed by contract with- 
out other formalities. The chief purpose of incorporation laws 





17 “When individuals may incorporate themselves by these simple means, the 
notion that the right to be a corporation is a franchise is manifestly baseless. The 
right was formerly a franchise, when it could be secured only by the special favor of 
the crown or of the legislature, But a franchise is a special privilege, and any right that 
can be obtained by anybody merely by going through a few statutory forms cannot 
properly be designated by that term. As well might it be said that the right to make a 
conveyance of real estate is a franchise because the deed must be signed and sealed by 
the grantor with certain formalities and recorded in the registry of deeds. The require- 
ments for the formation of a corporation are scarcely less simple. More than twenty 
years ago, Mr. Morawetz with his accustomed accuracy and insight said, ‘The right of 
forming a corporation and of acting in a corporate capacity, under the general incor- 
poration laws, can be called a “‘franchise” only in the sense in which the right of form- 
ing a limited partnership or of executing a conveyance of land by deed can be called a 
franchise.’” Machen, Modern Law of Corporations, § 19. 

18 “The only argument against leaving the exercise of corporate power entirely 
unrestricted by law is the argument of public policy. It may be said that the non- 
responsibility of the individual shareholders for corporate acts and liabilities would 
be productive of fraud and imposition; for persons dealing with a self-constituted 
corporation would have no means of knowing its capital and its constitution, and yet 
could not have recourse against the individual members, as in case of a copartnership. 
The objection here stated might, however, be remedied by requiring due notice of the 
corporate organization to be given to the world. And this seems to be the chief office 
of the general incorporation laws which are now in force nearly everywhere. To a 
great extent they repeal the prohibition of the common law, and leave the right of form- 
ing a corporation and of acting in a corporate capacity free to all, subject merely to 
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is not to prohibit the formation of corporations in ways not 
provided for by statute, but to point out a way to remove 
this objection of public policy upon which the common-law prohi- 
bition is based.’ Where the objection is removed, no reason is left 
for maintaining the prohibition. Substantial compliance with the 
statute, the courts say, removes the objection, and no one is heard 
to object because the prohibition is not enforced. But in many 
cases the objection is removed without a substantial compliance, 
and in such cases why should not the prohibition likewise disap- 
pear? The American courts have come to the conclusion that 
satisfaction of the requisites of the de facto doctrine not only removes 
the basis for objecting on any ground of public policy, but raises 
an urgent consideration of public policy against refusing to recog- 
nize the legal existence of the corporate entity.“ It prevents annul- 
ment of the acts of a corporation on the ground of a technical flaw 
in the incorporation proceedings. In establishing the de facto doc- 
trine, then, it seems the courts were neither making nor annulling 
legislative enactments, but following their common practice of 
adapting the common law to changed conditions. 


such limitations and safeguards as are required for the protection of the public.” 
Morawetz, Private Corporations, §§ 652, 744. 

“No sufficient sound economic reason applicable to modern conditions can be 
adduced to support this common-law doctrine. For, in a free commercial country, 
individuals should have the power by mere private contract or agreement to associate 
themselves together as a corporation for any merely private lawful object. They 
should enjoy the same freedom in the formation of corporations that Anglo-Saxon 
jurisprudence has always accorded in the formation of partnerships or voluntary asso- 
ciations. To be sure, safeguards should be provided against fraud, and particularly 
against abuse of that immunity from individual liability of the members for the debts 
of the company which in popular estimation constitutes the most valuable, if not the 
most essential, characteristic of a commercial corporation. But subject to all needful 
restrictions of this sort, the organization of corporations in any country that prides 
itself on freedom of contract and on the right of its citizens to codperate in the most 
effective manner in any lawful enterprise, should be as free as the formation of unin- 
corporated associations.” Machen, Modern Law of Corporations, § r. ; 

19 Tt is true there are some statutory prohibitions which are merely declaratory 
of the common law, but these should be given no greater effect than the common law. 
Morawetz, Private Corporations, § 658. 

20 “Tnasmuch as the prohibition of the common law against the unauthorized 
exercise of corporate power is based upon grounds of public policy alone, it seems but 
reasonable that the effect of this prohibition upon the legal validity of corporate acts 
should be determined by the requirements of public policy.” Morawetz, Private 
Corporations, § 653. - 

21 Machen, Modern Law of Corporations, §§ 284, 291; 20 Harv. L. Rev. 457, 
’ 465-466. 
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2. The analogy of de facto public officers. 
“Urgent considerations of public policy,” Mr. Warren says, 


“have justified courts in giving for the benefit of a person dealing 


in good faith with a de facto officer the same effect to his acts as 
would be given to the acts of a de jure officer.” The doctrine of 
de facto public officers is applied for the benefit of “third persons,” 
but does not afford a remedy to the officers themselves. Mr. Warren 
concludes that to follow the analogy in corporation law would 
result in a doctrine of de facto corporations applied for the benefit 
of “third persons” but not for the benefit of the corporation. 
He even goes so far as to admit that a doctrine of de facto cor- 
porations for the benefit of “third persons” has found a place 
in the law, but contends that there is no such thing as a distinct 
doctrine of de facto corporations applicable for the benefit of the 
associates. 

It is submitted, however, that the analogy of de facto public officers, 
instead of supporting Mr. Warren’s contention, either is an argu- 
ment against the whole doctrine of de facto corporations whether 
applied for the benefit of “third persons” or of the associates, or 
else it is an argument in support of the doctrine applied without 
distinction for the benefit of shareholders or third persons. If we 
look upon the corporation and the associates as identical, as Mr. 
Warren does in his treatment of the analogy, we must observe that 
the doctrine of de facto public officers does not extend beyond giving 
validity to the relations established between others, and has nothing 
to do with the relation existing between the officer and the persons 
dealing with him,” whereas the doctrine of de facto corporations 
consists in giving effect to the relation created between the corpora- 
tion and others. On the other hand, if we proceed more in har- 
mony with a fundamental conception of corporation law and treat 
the corporation as an entity distinct from the shareholders, the 
analogy of de facto public officers becomes an argument for the 
unlimited application of the doctrine of de facto corporations. The 
corporation being distinct from the natural persons of which it is 
composed, brings into existence relations between outsiders. It 
is true that the doctrine is nominally applied in favor of the cor- 





2 The doctrine of de facto public officers gives no remedy to the officers. 20 Harv. 
L. Rev. 458, notes 4 and 5. The one dealing with the officer has no need for the doc- 
trine, as he can rely on the principle of estoppel to protect him. 
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poration, but substantially its application is for the benefit of inno- 
cent shareholders.” 


3. The argument from estoppel. 

It is the law in the American states that one who has dealt with 
a corporation de facto as a corporation is precluded from taking 
advantage of the corporation’s defective organization. Clearly 
the doctrine of de facto corporations is an easy and adequate ex- 
planation for these cases; but some courts in reaching their deci- 
sions have given as their reason for so doing “‘that a contract with a 
party as a corporation estops the party so contracting to deny the 
existence of the corporation.”™ It is perhaps true that in many 
cases where such language is used the courts were proceeding “upon 
a rule of evidence rather than the strict doctrine of estoppel. They 
have treated the contract with a party by a name implying a cor- 
poration, really as evidence of the existence of a corporation more 
than as an estoppel to disprove such fact.”* No criticism is 
offered to such cases in their recognition of this rule of evidence; 
but the idea that a de facto corporation is based upon estoppel is 
confusing and without foundation. In fact, most of the courts of 
this country which have held to a strict estoppel of one who has 
dealt with the corporation have not confused the doctrine of estop- 
pel and de facto corporations, but in such cases take the position 
that estoppel and de facto incorporation must concur in order to 
prevent inquiry into the corporation’s existence.” 

We may have a case in which estoppel in pais is to be applied 
against an individual stockholder or a corporation, but it is a reversal 
of the usual order of things to apply estoppel against one who has 
contracted with a corporation to preclude him from denying its de 





% “Note, however, that the doctrine of de facto corporations applies in favor of the 
supposed corporation itself, whereas the doctrine of de facto officers does not apply 
in favor of the officer himself. A reason for this distinction may be found in the fact 
that the de facto corporation is composed of natural persons who may be regarded as 
innocent third persons, so that when the de facto doctrine is applied nominally in favor 
of the corporation itself it is substantially applied in favor of innocent shareholders.” 
Machen, Modern Law of Corporations, § 284, note 2. 

* Slocum »v. Providence Steam & Gas Pipe Co., 10 R. I. 112 (1871). 

% Stoutimore »v. Clark, 70 Mo. 471 (1879); Jones v. Cincinnati Type Foundry Co., 
14 Ind. 89 (1860). 

% See cases cited in note 1, supra; 1 Machen, Modern Law of Corporations, 242; 
ibid. 238, note 4. 
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jure existence. If a corporation induces A. to enter into a contract 
with it upon its representation that it is a corporation competent 
to contract, there would be a clear case for applying the equitable 
doctrine of estoppel against the corporation and in favor of A. But 
under the above-stated facts, to apply estoppel against A. and in 
favor of the corporation is clearly not defensible upon any equitable 
grounds.”” 

Mr. Warren points out that the courts are not dealing with ordi- 

nary equitable estoppel. He says, “that the one who dealt with 
the corporation” never represented that the associates were a cor- 
poration; “‘he simply acted on their representation.” He calls the 
principle “the argument ad hominem,” which he states in this 
convincing way: 
“The associates expected to be shielded, by their possession of the 
corporate privilege, against unlimited liability for a breach of the con- 
tract, and A. [the one who dealt with the corporation} may fairly be 
charged with knowledge of this. In consenting to contract with them as a 
corporation, he has, by necessary inference consented to avail himself 
on a breach of contract of only such remedies.as could be used if the 
associates possessed the corporate privilege.” 8 


The error in this statement arises from making the statement cover 
two situations which should be kept entirely distinct. In this 
statement Mr. Warren has covered the case where A. seeks to hold 
the stockholders individually liable upon the contract he entered 
into with the corporation and the case where the defectively organ- 
ized corporation seeks to hold A. on his contract with it. In the 
first case it is true that the associates expected to be shielded against 
unlimited liability and that A. may fairly be charged with notice 





27 “But many American courts — perhaps we should say, most American courts — 
go further and hold not only that those who participate in representing to the public 
that a defectively incorporated company of which they are members is a legally con- 
stituted corporation are estopped to deny its corporate character, but also that any- 
body who deals with them as a corporation is likewise estopped. . . . This conclusion, 
it is submitted, cannot be justified by the ordinary principles of estoppel in pais. For 
the person or persons in whose favor the estoppel is invoked — that is, the supposed 
corporation or its members — were not misled by any misrepresentation of the person 
who is to be estopped. If we assume that whoever deals with a company which claims 
to be a corporation impliedly represents to it that it is incorporated, yet the supposed 
company or its members are not misled; for they are better acquainted with the facts 
than he can possibly be.” Machen, Modern Law of Corporations, § 282. 

28 20 Harv. L. REv. 475-476. 

















DE FACTO CORPORATIONS. 633 


of this and it would be inequitable to let A. hold the stockholders 
to individual liability. In this first case Mr. Warren makes the un- 
‘warranted assumption that unless we preclude A. from denying 
the validity of the contract with the corporation he will be able to 
hold the associates to individual liability. Individual liability of the 
associates is not a necessary legal consequence of an unsuccessful 
attempt to incorporate.*® To permit A. to hold the associates to 





29 The courts are divided on the question of whether the members of a defectively 
organized corporation can be held individually or as partners upon the contract. On 
principle it would seem perfectly clear that they could not be held upon a contract 
they never made. 

“Tf an association assumes to enter into a contract in its corporate capacity, and the 
party dealing with the association contracts with it as if it were a corporation, the indi- 
vidual members of such association cannot be charged as parties to the contract, either 
severally or jointly, or as partners. This is equally true whether the association was a 
corporation or not, and whether the contract with the association in its corporate ca- 
pacity was authorized by the legislature or prohibited by law and illegal. The fact 
that the parties have failed to make a binding contract, as contemplated, because they 
erroneously supposed that the association was a corporation, or because the agreement 
actually entered into was prohibited by law and invalid, would certainly not be a reason 
for treating them as if they had entered into a different agreement which neither of the 
parties contemplated. If an association undertakes to enter into a contract as a cor- 
poration, it is clear that the members of the association do not agree to be . . . bound 
as partners either to each other or to the party contracting with the association. It 
is equally clear, that the party contracting with the association does not intend to 
contract with its members individually. To treat the individual members of the asso- 
ciation as parties to the contract, under these circumstances, would therefore involve 
not only the nullification of the contract which was actually contemplated by the parties, 
but the creation of a different contract, which neither of the parties intended to 
make, : 

“Tt seems surprising that the authorities should be conflicting upon so plain a 
proposition. Yet there are numerous cases in which parties have been held by the 
courts to be liable as partners, upon contracts which were intended to bind them as 
a corporate association only. In these cases the courts seem to have proceeded on a 
theory that, if the associates cannot be treated as a corporation, they must necessarily 
be held liable as partners, irrespective of the agreements actually made. Upon a simi- 
lar theory, it would follow that, if a contract made on behalf of a legally incorporated 
company is not binding upon the corporation because in excess of the company’s 
chartered powers, the members of the company would be chargeable individually as 
partners. This proposition, however, appears never to have received judicial sanction.” 
Morawetz, Private Corporations, § 748. 

Not only have courts gone astray on the proposition but some legal theorists as 
well. In Machen’s excellent work, Modern Law of Corporations, § 293, the author 
takes the position that where the doctrine of de facto corporations is not applicable, 
the members of a defectively incorporated company should be held to individual 
liability. He says the authorities which hold that the members are not liable as part- 
‘ners “proceed upon the ground that the several members never intended to assume 
the position of co-partners and never held themselves out as occupying that relation, 
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individual liability gives A. a right in contract beyond that for 
which he contracted, and imposes a contract liability upon the stock- 





so that injustice would be done by treating them as such. But this argument, although 
specious, is believed to be fallacious. Although it is true that the members of the asso- 
ciation did not intend to become partners, they did intend to engage in a joint enter- 
prise as an associated body. Now the law knows but two forms of associations for 
business or trade — corporations and partnerships, and as they are not a corporation 
they must be a partnership.” The error in this reasoning is easily demonstrable. 
Since, as Machen says, there are only two forms of associations for business known 
to the law — corporations and partnerships — if persons attempt to form a partner- 
ship but are unsuccessful in such attempt, according to his reasoning a corporation 
must be the result. Of course this is absurd. Again the error in this reasoning will 
appear by use of another test, 7. e. whether the association was formed for a purpose of 
gain or profit, It is primary that to have a partnership it must be organized for pur- 
pose of profit. Suppose persons attempt to form a corporation to grade a public street 
but with no purpose of profit, as was done in the case of Johnson v. Corser, 34 Minn. 
355, 25 N. W. 799, and fail in their attempt to incorporate. It is impossible to have a 
partnership as a result, because it lacks that essential characteristic of a partnership — 
organization for purpose of profit. 

In 21 Harv. L. REv. 311-312, Mr. Warren puts a case where “the associates assume 
to act as a corporation without making any attempt to comply with any law regulating 
the formation of corporations. They style themselves a corporation, and adopt the 
forms of procedure usually followed by corporations de jure. A. contracts with them as 
a corporation. On a breach of the contract A. seeks to hold the associates to full 
liability, and they seek to confine A. toa remedy against the assets, if any, of the 
corporation. 

“‘A contract, say the associates, is a consensual transaction. Out of a consensual 
transaction can arise only such obligations as the parties intended to arise. We agreed 
to be bound as a corporation, but we did not agree to be bound as individuals. To 
bind us as individuals would be to make a new contract for us. A. must hold us as a 
corporation, or not at all. 

“But, answers A., a man’s rights are not necessarily as large as his assertions. 
Legal incorporation, to be sure, would have shielded the associates from full lia- 
bility, but they never were legally incorporated. They assumed the corporate 
shield without authority. What they assumed without authority must be stripped 
from them. 

“Tt is childish for them to argue that their liability is bounded by their own intent. 
If they assumed to do an act with limited liability, and they had no authority to limit 
their liability, then their liability for that act is unlimited. They did not have au- 
thority to limit their liability for the act, but that did not prevent the act from being 
theirs. It is not their liability, but their partial exemption from liability, which fails. 
They stand exposed to the consequences of their own acts.” 

Let us restate Mr. Warren’s argument, the gist of which he has embodied in syl- 
logistic form in the immediately preceding paragraph. If we substitute for his gen- 
eralized statement a statement more nearly representative of the transaction under 
discussion without altering the force of his syllogism, the revised statement will take 
this form. If the associates assumed to enter into a contract on a corporate basis, and 
they had no authority to contract on a corporate basis, then they are individually 
liable on the contract. Clearly the conclusion that they are individually liable on the 
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holders which they never contracted to assume. Regardless of the 
de facto requisites A. should not be allowed to hold the stock- 
holders to individual liability. 

The refusal to permit A. to hold the associates to individual lia- 
bility is not to be based upon the ground that he has by consenting 
to contract with the corporation waived a remedy available to him, 





contract does not follow from the premises stated, for there is the possibility that 
there is no liability on the contract at all. , 

Further on in the same article Mr. Warren says: “The contention that out of a 
consensual transaction no obligations can arise except such as the parties intended to 
arise is not sound. The law frequently imposes upon the parties to a consensual trans- 
action certain obligations not covered by their actual, or expressed intent. . . . Thus 
A. may sell goods to B. and may find that the law imposes upon him a warranty of 
their quality, although he had no intent to make such warranty. Thus A. may, with- 
out authority, assume, as agent of B., to contract with C., and may find that the law 
imposes upon him personally a liability under the contract. 

“The agent does not intend to be bound himself at all, but, if he acts without au- 
thority, full liability for the act rests upon him. The associates intend to be hound, 
but with limited liability. If they are without authority to limit their liability, full 
liability for the act rests upon them.” 

Mr. Warren would have us infer that the refusal to hold the associates individually 
liable on the contract entered into upon a corporate basis is based upon the conception 
that “no obligation can arise out of a consensual transaction except such as the parties 
intended to arise.”” But such an inference is unwarranted, for in the case under discus- 
sion, while we think the associates should not be held individually liable on the con- 
tract, we believe the law should impose upon the associates “an obligation not covered 
by their actual or expressed intent.” The associates should be held quasi-contractually 
for the benefits received by them. It is well to observe that the supposedly analogous 
cases which Mr. Warren evidently considers arguments for holding the associates 
individually liable on a contract entered into upon a corporate basis, are cited to show 
that “the law frequently imposes upon parties to a consensual transaction, certain 
obligations not covered by their actual or expressed intent,” and that Mr. Warren 
cites no cases to show that the law ever substitutes in place of an intended contractual 
obligation a contractual obligation which both parties to the contract affirmatively 
intended not to assume. It is true that the law does sometimes impose upon the seller 
of goods a warranty of quality which the seller did not intend to make. But any words 
or conduct tending to show that there was an intention of the parties not to warrant 
will prevent the implication of warranty from arising. See Williston, Sales, § 239. 
It seems it would be better to cite the case to show that the associates should not be 
held to individual liability, for contracting on a corporate basis is manifesting an intent 
not to contract on a basis of individual liability and should therefore prevent the impli- 
cation of an obligation, intended not to be assumed, from arising. It is also true that 
the law imposes an obligation not covered by his intent upon the agent who acts 
without authority. His liability, however, is based upon a matter entirely distinct 
from the contract. It is based upon an implied warranty of authority, and he should 
not be held liable on the contract. See Ames’ criticism of § 20 of the Negotiable 
Instruments Law, Brannan’s Negotiable Instruments Law, 26. 
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but rather upon the ground that he never was entitled to hold the 


‘associates to individual liability. 


In the second case, where the corporation seeks to hold A. on his 


-contract with it, is it correct to say that A., by consenting to contract 


with the corporation, has by necessary inference consented to avail 
himself on a breach of the contract of only such remedies as could 


-be used if the associates possessed the corporate privilege, or by 


contracting has assumed the de jure existence of the corporation ? 
A. cannot justly be held to consent to forego remedies the existence 
of which depends upon circumstances of which he is entirely ignorant. 
If the corporation is represented to A. to be competent to contract, 
can it be said that A., induced to enter into a contract with the 
corporation because of such misrepresentation, has thereby waived 
his right to object on the ground of such misrepresentation ? For 
example take a parallel case: If A. enters into a contract with an 
infant, who represents himself to A. to be of age, clearly A. is not 
bound by the contract.®® The courts have not been so confused in 
their thinking as to say that by consenting to enter into the contract 


with the infant A. has thereby consented not to avail himself of 


any other remedies than those he might use if the infant were of 
age. How does A.’s consent to contract in the one case involve a 
waiver of remedies not contained in the other? A.’s consent to 
contract with the corporation, instead of being an assent to forego 
any of his remedies arising from its not being a corporation, is merely 
a manifestation of willingness to rely upon the representation made 
by certain persons that he is dealing with a corporation competent 
to contract. If the representations are untrue he should have all 
the remedies open to him that follow as a consequence of such false 
representation. In the second case, then, A. seeks to set up a defense 
which he has never agreed not to use and of which he is allowed to 
avail himself, unless, of course, there is no such defense existing be- 
cause the corporation was one de facto and therefore competent to 
contract. 

If this ‘argument ad hominem” be sound, it should apply against 
A. no matter how defective the incorporation, even in cases where 
the corporation is not de facto. For A.’s assent to forego his remedies 
is not affected by the corporation’s competency or incompetency 





80 That A. may avoid a contract entered into with an infant on the infant’s repre- 
sentation that he was of age, see Williston, Sales, § 26. 
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to contract. The decisions, however, do not preclude one who has 
dealt with a corporation lacking the de facto requisites, from attack- 
ing the corporation’s existence.*! Mr. Warren recognizes this and 
says, “It is in this connection that courts make the most important 
application of the de facto conception.” He thinks it is fair between 
the parties that a contract entered into on a corporate basis should 
be enforced upon the same basis, “but it is against public policy 
thus to allow parties to create pro tanto corporations at their will.” 
Mr. Warren thinks the weight of this argument of public policy 
decreases as the defectiveness of incorporation decreases until we 
reach a point where the de facto requisites are present, and there 
the argument of public policy against the validity of the contract 
is not strong enough to override the argument of fairness between 
the parties and the contract is therefore given validity. It is to be 
observed that Mr. Warren thinks that public policy and fairness 
between the parties are opposing considerations and that public 
policy is against the enforcement of contracts made by a defectively 
organized corporation, while the consideration of fairness between 
the parties is in favor of their validity. This is certainly an ingenious 
excuse for the “argument ad hominem,” but is it not fallacious to 
assume that these considerations are uniformly opposed to each 
other and that fairness always requires a contract entered into by 
A. with a defectively organized corporation to be enforced against 
A.? Where A. is prejudiced by relying upon the representation of 
the associates that they are a corporation, it is difficult to see where 
fairness between the parties requires that he should be held to his 
contract with the corporation. Suppose that A. should take out 
a policy of insurance with a corporation upon representations that 
the company was incorporated where he would be protected by a 
large capital stock, and suppose no articles of incorporation had 
been taken out or stock subscribed. Is it not absurd to say that 
since A. was willing to rely upon the representations that the com- 
pany was an insurance corporation and to enter into a contract upon 
that basis, fairness demands that the corporation be allowed to 
hold him to his contract? Instead of standing opposed to public ~ 
policy, it seems the consideration of fairness between the parties, | 

if it is distinct from the consideration of public policy, combines ' 

with it to support the validity of a contract with a corporation de 





1 See note 11, supra. 
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facto and to oppose the enforcement of a contract with an associa- 
tion which has completely or largely failed to comply with the 
statute of incorporation. 


4. The stock-subscription and eminent-domain cases. 

Where there has not been dealing on a corporate basis with the 
de facto corporation, the courts regularly reach a result explainable 
by the unrestricted doctrine of de facto corporations alone; but there 
are two classes of cases in this group in which the de facto corpora- 
tion does not stand so well as the corporation de jure. These cases 
are cited to show that the doctrine of de facto corporations breaks 
down when there is no basis for invoking estoppel. One class of 
cases is where A. takes and agrees to pay for shares of stock in a 
corporation to be formed, and the other is where a de facto cor- 
poration attempts to exercise the power of eminent domain. In the 
first group, if only a de facto corporation is formed, it cannot compel 
A. to take and pay for his stock, and in the second group the owner 
may prevent the de facto corporation from taking his land by 
condemnation. 

Mr. Warren cites these cases as examples of refusals by the courts 
to apply the doctrine “‘in favor of the associates themselves, to the 
prejudice of a person who has not dealt with them as a corpora- 
tion.”’*? It is submitted that in neither case are the courts refusing 
to apply the doctrine of de facto corporations. The doctrine does 
not involve the idea that the corporation de facto is equivalent to 
the corporation de jure. The corporation de facto may have its 
charter annulled by the state upon a ground that does not obtain 
in the case of the de jure corporation, 7. e. that of failing to comply 
with the statute. A man purchasing stock would have reason for 
preferring a corporation de jure to one de facto, even where the de 
facto doctrine is ostensibly applied without limitation. If he con- 
tracted to take shares in a corporation de jure he would have sub- 
stantial grounds to refuse a tender of shares in a corporation de 
facto. Now a person who contracts to take shares in a corporation 
to be formed contracts for shares in a corporation to be formed 
legally, de jure. The courts refuse to permit the corporation to 
hold A. liable on his contract because the corporation has not per- 
formed a condition precedent to A.’s liability on the contract, and 





8 20 Harv. L. REV. 472. 
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not because they refuse to recognize the legal existence of ‘the 
corporation. This may be illustrated by supposing the case arose 
in a state where the de facto doctrine is provided for by statute.™ 
Is it not clear that the de facto corporation in such state should not 
be permitted to hold A. on his contract? It is not a refusal by the 
courts to apply the de facto doctrine, but is simply an application of 
a well-established principle of contracts. 

No corporation can condemn land unless it is expressly authorized 
by the statute. This power of exercising eminent domain is the 
highest attribute of sovereignty that the state can grant. If a 
statute confers upon a class of corporations the privilege of exer- 
cising this extraordinary power, the statute is properly construed as 
conferring that power only upon those corporations which have 
substantially complied with the statute of incorporation.“ Again, 
it is not a refusal to apply the de facto doctrine but is merely inter- 
preting the statute granting the power of eminent domain. 


To summarize: 

The de facto corporation is one which has failed to comply with 
the conditions precedent to incorporation prescribed by the legis- 
lature, but has complied with certain technical requisites laid down 
by the courts. The de facto doctrine does not mean that the de 
facto corporation is just as good legally as the de jure corporation 
except as against the state. The de facto doctrine consists, rather, 
in holding the corporation de facto equivalent to the corporation 
de jure except for the legal differences that necessarily arise from 





% California, North Dakota, South Dakota, and perhaps other states provide for 
the de facto doctrine by statute. 20 Harv. L. Rev. 468, note 20. 

% “The power of condemning land for public purposes belongs to the state alone. 
No person or corporation, whether it be a legally formed corporation or not, can exer- 
cise this power unless expressly authorized to do so. Hence, if a statute conferring the 
power to condemn land is intended by the legislature to apply only to legally formed 
corporations, a corporation which has not been legally formed can derive no authority 
from it; and an attempt on the part of such a company to exercise the power will have 
no greater validity than if the statute had never been passed. A statute purporting to 
confer the power of condemning land upon railroad companies incorporated under the 
laws of the state, is clearly intended to apply to legally incorporated companies only. 
It is not intended to apply to self-constituted corporations having no legal right to 
exist; and there seems to be no reason for applying a different rule in favor of companies 
which undertook to become incorporated according to law, but failed to comply with 
the forms prescribed by law as conditions precedent to a legal incorporation.” Mora- 
wetz, Private Corporations, § 768. 
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the fact that the corporation de facto may have its charter annulled 
by the state for failing to incorporate according to statutory require- 
ments. The doctrine is based upon reason and justice and in the 
form stated above, though it may discord with many of the opin- 
ions of the courts, harmonizes with practically all of the American 
decisions, and furnishes a clear-cut and adequate explanation of 
them. : 

On the other hand, the contrary view that the doctrine of de facto 
corporations is to be used only in conjunction with other legal prin- 
ciples or when the exigencies of the particular case demand it, is 
unsatisfactory. The necessity to search for and to find in each case 
some ‘‘extenuating circumstance” to justify the doctrine’s appli- 
cation is cumbersome and superfluous. Furthermore, this view 
which limits the de facto doctrine is not sustained by the argu- 
ments used to support it. These arguments are either per se 
indefensible, or support rather than oppose the unrestricted appli- 
cation of the de facto doctrine. 

Charles E. Carpenter. 
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CONTROL OF PATENTEE OVER UNPATENTED CommopiTIEs. — That a 
patentee may control the market in unpatented commodities to some 
extent, the Supreme Court recently decided! by holding valid a restric- 
tion that patented mimeographs sold, be used only with supplies of the 
patentee’s production. Henry v. A. B. Dick Co., U. S. Sup. Ct., March 
II, 1912. 

Can a patentee sell a patented article, passing complete title, and 
restrict its use thereafter? The patent statute does not give such right 
expressly? So this is a question of statutory construction. Though the 
danger that the patentee will establish a monopoly in unpatented com- 
modities, illegal under the Anti-Trust Act, is no argument for holding 
every restriction void, since such restrictions would be void in any event, 
the possibility of harsh conditions for purchasing unpatented articles, 
though in themselves lawful under the Anti-Trust Act, might lead to 
denying altogether the right to impose conditions. The common law, 
moreover, is prejudiced against restraints on the alienation of chattels.‘ 
No property interests in them can be reserved to the seller who passes 





1 Affirming 149 Fed. 424. The case follows a long line of lower federal-court deci- 
sions. The leading case is Heaton-Peninsular Button-Fastener Co. v. Eureka Spe- 
cialty Co., 77 Fed. 288. But the question was considered open in the Supreme Court. 
See Courtelyou v. Johnson & Co., 207 U. S. 196, 28 Sup. Ct. 105; Bobbs-Merrill Co. 
v. Straus, 210 U. S. 330, 346, 28 Sup. Ct. 722, 724. 

2 U. S. Comp. Srat., 1901, § 4884, gives the patentee “the exclusive right to make, 
use, and vend the invention or discovery.” 

8 This makes a case for federal jurisdiction, since the suit was for infringement. 
Excelsior Wooden Pipe Co. v. Pacific Bridge Co., 185 U. S. 282, 22 Sup. Ct. 681. 
4 See Park & Sons Co. ». Hartman, 153 Fed. 24, 39. But see 17 Harv. L. REv. 416. 
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title and possession.’ Covenants,‘ and equitable servitudes’ do not run 
with chattels. So the copyright statute,* was strictly construed, and the 
copyright-holder cannot fix prices of books he has once sold.® The lan- 
guage in some cases would justify similar strict construction of the patent 
statute? But the patentee is given three distinct exclusive rights." 
None may make, or use, or vend the invention without his permission. 
He need not use, nor permit others to use." He may grant permission on 
the most fanciful terms, to one to make only, another to use only,“ 
another solely to vend. Of course, in the ordinary sale, permission to 
use is implied." This permission, however, and not the passing of title 
“takes the article out of the patent monopoly.” That the user has title 
is immaterial. The defiant infringer has title to the machine which he 
constructs. So if the patentee expressly conditions his permission when 
he sells, user in excess of permission must constitute infringement.” 
The principal case reaffirms that the patentee’s rights to exclude are 
separable. 

But the validity of the actual condition imposed is a distinct question. 
Obviously, the patentee may not impose any condition whatever, such 
as committing murder. The patent statute gives only the right to exclude 
others from “making, using, and vending the invention.” It gives no 
right to sell the article, or to make contracts concerning it. These rights 
the patentee already had. The validity of his contracts then, and the 
conditions which he imposes, are subject to the law of the land.’® Thus, 


5 See BENJAMIN, SALES, 6 ed., 746. 

6 Smith v. Williams, 117 Ga. 782, 45 S. E. 394. 

7 Dr. Miles Medical Co. ». Park & Sons Co., 220 U. S. 373, 31 Sup. Ct. 376; Garst 
v. Hall & Lyon Co., 179 Mass. 588, 61 N. E. 619. 

8 U. S. Comp. Stat., 1901, § 4952, gives “the author the sole liberty of printing, 
reprinting . . . and vending.” ; 

® Bobbs-Merrill Co. v. Straus, supra. The right to vend was held to be tied up in 
and incidental to the right to multiply copies. 

10 See Keeler v. Standard Folding-Bed Co., 157 U. S. 659, 666, 15 Sup. Ct. 738, 741; 
Bloomer v. McQuewan, 14 How. (U. S.) 539, 549. 

See Adams v. Burke, 17 Wall. (U. S.) 453, 456. | 

12 Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 U. S. 405, 28 Sup. Ct. 
748. This seems a defect in our present law. That the invention will be made of 
some immediate benefit to the public should be a condition in the patent grant. In 
England, licenses on reasonable terms are made compulsory. PATENTS AND DESIGNS 
Act, 1907 (7 Epw. 7, c. 29), § 24 (3). 

18 See Rubber Tire Wheel Co. v. Milwaukee Rubber Works Co., 154 Fed. 358, 362. 

14 Rubber Co. v. Goodyear, 9 Wall. (U. S.) 788. 

15 See ROBINSON, PATENTS, § 813; WALKER, PATENTS, 4 ed., § 296. 

16 Hartshorn v. Day, 19 How. (U. S.) 211; Bloomer ». McQuewan, supra. Even 
where the licensee, authorized to make unconditional sales, may sell in one state only, 
the purchaser gets full permission to use and vend in other states reserved to the 
patentee and assigned to another. Adams v. Burke, supra; Keeler v. Standard Folding 
Bed Co., supra. But an unconditional sale in a foreign country gives the purchaser no 
permission to use inthis country. Boesch v. Griff, 133 U. S. 697, 10Sup. Ct. 378. Or 
to vend. Daimler Mfg. Co. ». Conklin, 170 Fed. 70, certiorari denied, 30 Sup. Ct. 575. 

17 Mitchell v. Hawley, 16 Wall. (U. S.) 544, is a precise precedent for the holding in 
the principal case on this point. The restraint on alienation thus involved is not an 
equitable servitude running with the chattel. The patentee claims no property right 
in it. Simply, no chattel embodying the invention can be used without permission, 
whether purchased from the patentee or not. Moreover, the objection to restraint on 
0 alienation of the patented chattel could be easily avoided by conditional sales, or 
eases. 

18 See Heaton-Peninsular Button-Fastener Co. ». Eureka Specialty Co., supra, 293. 
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the state in exercising police power may require the contract to be re- 
corded.!® Similarly, if the patentee makes an unconscionable bargain 
it will not be enforced.”® The question here is, whether under the general 
law of restraint of trade the contracts, excluding competition in unpat- 
ented supplies, are illegal; not whether restrictions on use of patented 
articles may be imposed. By no possible construction of the patent right 
to exclude others from the invention, can an illegal monopoly in ordinary 
commodities be justified.24 The principal case, then, is a holding that 
the monopoly in the unpatented supplies was reasonable. 

What is a monopoly that restrains trade unduly, is yet to be determined 
by the cases. The principal case presents a phase of the mooted problem 
whether monopoly maintained without unfair exclusion of competitors 
is lawful. A single contract to buy supplies from one only is lawful. 
But if the supplies are suitable for use only with mimeographs, a system 
of contracts with all mimeograph users monopolizes that market. The 
public injury, a question of degree for each case, is the first consideration 
in determining whether the monopoly is reasonable.» The public as 
buyers are said not to be affected, for they need not buy if the price be- 
comes too high. Any trade which the public as sellers had before the 
patent may now be as untrammelled as ever. The question, in light 
most favorable to the patentee, reduces to whether the public is entitled 
to competition in a market which the patentee alone created. The 
recent proprietary medicine cases, where the maker created his own 
market, answered that that was no excuse for thereafter controlling it.* 
The general monopoly control, the stifling of potential competition of 
cheaper and better supplies, for no better reason than the power to do 
so, seems to be the objectionable feature.?” 


19 Allen v. Riley, 203 U.S. 347, 27 Sup. Ct. 95. 

20 Pope Mfg. Co. v. Gormully, 144 U. S. 224, 12 Sup. Ct. 632. Elements of a hard 
— led the minority in the principal case to think it should be placed under this 

octrine. 
Pe United States v. Standard Sanitary Mfg. Co., r9r Fed. 172. See 25 Harv. L. 

EV. 454. 

2 See 25 Harv. L. Rev. 73. Holmes, J., thought the essence of monopoly was 
unlawful exclusion of competition by a combination. See Northern Securities Co. 2. 
United States, 193 U. S. 197, 409, 24 Sup. Ct. 436, 471. 

% Garden City Sand Co. v. Lanyon, 223 Ill. 616, 79 N. E. 313; Ferris ». American 
Brewing Co., 155 Ind. 539, 58 N. E. 7or. But if designed to monopolize, the contract 
is invalid. Barataria Canning Co. ». Joulian, 80 Miss. 555, 31 So. 961. Similarly, 
though one restriction on the use of land sold that it be not used for liquor selling is 
reasonable, if it tends toward monopoly, it is invalid. Burdell ». Grandi, 152 Cal. 376, 
92 Pac. 1022; Chippewa Lumber Co. v. Tremper, 75 Mich. 36, 42 N. W. 532. 

* Tf the supplies are not of special kind, a closer case seems presented, for then total 
monopoly is not built up. But the chief dissent in the lower federal courts from the 
doctrine of the Button-Fastener case, supra, came in declining to apply it to ordinary 
commodities. Cortelyou v. Johnson & Co., 145 Fed. 933. 

% See Dr. Miles Medical Co. ». Park & Sons Co., 220 U. S. 373, 406, 31 Sup. Ct. 
376, 384; United States v. Standard Oil Co., 221 U. S. 1, 60, 31 Sup. Ct. 502, 516. 

% Dr. Miles Medical Co. v. Park & Sons Co., supra; Hill Co. ». Gray & Worcester, 
163 Mich. 12, 127 N. W. 803. Cases comira in the federal courts had gone on the 
ground that the public was just as well off as before the proprietary medicines were 
produced. Dr. Miles Medical Co. v. Platt, 142 Fed. 606. That the article is not of 
prime necessity does not make the restraint reasonable. Nester v. Continental Brewing 
Co,, 161 Pa. St. 473, 29 Atl. 102. Nor that the amount of trade restrained is small as 
compared with the total trade. Montague & Co. v. Lowry, 193 U. S. 38, 24 Sup. Ct. 307. 

27 See Addyston Pipe & Steel Co. v. United States, 85 Fed. 271, 282, afi’din 175 U.S. 
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INITIATIVE AND REFERENDUM. — The question whether a law enacted 
by a reference to the people is void under the various state constitu- 
tions, has been repeatedly before the courts. Although the authorities 
are in conflict, the prevailing view appears to be that such a reference 
involves a delegation of legislative power and is, in consequence, void." 
In seven states, because of constitutional amendments, this question 
can no longer arise.2 These amendments have been attacked in the 
state courts on the ground that they cause the state government to 
become unrepublican * in form and therefore violate the guarantee‘ of 
the Federal Constitution. The state courts have, however, sustained 
these amendments.’ In a recent case the Supreme Court of the United 
States refused to review such a decision and dismissed the case for want 
of jurisdiction, saying that the enforcement of the constitutional guaran- 
tee was for Congress and not for the courts. Pacific States Tel. & Tel. 
Co. v. Oregon, U.S. Sup. Ct., Feb. 19, 1912. 

The case is significant in that the court declined jurisdiction. The 
mere fact that a political question was involved will not explain this 
ruling. A political question is a question of fact ® which may arise in 
any kind of case and has no bearing on the jurisdiction of the court. 
The rule is merely that, instead of examining such a question on its 
merits or submitting it to a jury, the court will, if possible, find out how 
the political departments of government have decided it, and will then 
follow that decision.’ Such questions may relate, for example, to 
boundaries,* to the admission of aliens,® to the recognition of state! and 
foreign governments." In such cases, if no answer can be found, the 
court itself must treat it as any other question of fact, for the case 
before it must be concluded.” Many cases involving political questions 
have been decided by the Supreme Court." 





211, 20 Sup. Ct. 96. The Dr. Miles case is easily distinguishable in its facts. See 25 
Harv. L. Rev. 456. Competition in reselling was there cut off. But the consumers 
are injured in the principal case also, for prices of mimeograph work will be higher. 


1 Barto v. Himrod, 8 N. Y. 483; Rice v. Foster, 4 Har. (Del.). 479; Santo v. State, 
2Ia.165. See also Parker ». Commonwealth, 6 Pa. St. 507; State v. Copeland, 3 R.I. 
33. But see contra, State v. Parker, 26 Vt. 357; Smith v. City of Janesville, 26 Wis. 
291. It is clear that without a constitutional amendment, a reference cannot be de- 
manded by the people. 

2 By constitutional amendment, the initiative and referendum have been adopted 
in California, Maine, Michigan, Missouri, Montana, Oklahoma, and Oregon. 

3 For a discussion of the meaning of “republican,” see 24 Harv. L. REv. 141. 

4 “The United States shall guarantee to every State in this Union a Republican 
Form of Government, and shall protect each of them against Invasion; and on Appli- 
cation of the Legislature or of the Executive (when the Legislature cannot be con- 
vened) against domestic Violence.” U.S. Const., Art. IV, § 4. 

5 Kadderly v. Portland, 44 Or. 118, 74 Pac. 710. 

6 See WILLOUGHBY, THE CONSTITUTION, § 577. All questions raised in a case 
are questions of fact except those that relate to the law of the jurisdiction in which the 
case is tried. For example, a foreign law is a fact. 

7 See 22 Harv. L. Rev. 132. 

8 Williams v. Suffolk Ins. Co., 13 Pet. (U. S.) 415. 

® See 22 Harv. L. REV. 221, 360-366. 

10 Luther v. Borden, 7 How. (U. 3} I. 
1 Rose v. Himely, 4 Cranch (U. S.) 241. 


2 See Ex parte Cooper, 143 U. S. 472, 12 Sup. Ct. 453, 508. 
8 Texas v. White, 7 Wall. (U. S.) 700. See especially the dissenting opinions in 
Taylor v. Beckham, 178 U. S. 548, 20 Sup. Ct. 890. 
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The jurisdiction of the Supreme Court turns on a different question. 
By the Judiciary Act," the Court is required to take jurisdiction of all 
cases decided in the highest courts of the variousgstates in which the 
validity of a state statute was drawn in question on the ground of its 
repugnancy to the Constitution of the United States, and in which the 
decision was in favor of its validity. Obviously such a statute could be 
repugnant only to those clauses in the Constitution that limit state 
action. An appeal to any other clause would be dismissed for want of 
jurisdiction. In this respect, the Constitution has a fourfold aspect: 
(1) Some of its clauses deal with the surrender by the sovereign states of 
certain of their rights; © (2) other clauses merely give Congress the power 
to supersede the state laws on certain subjects; ® (3) still other clauses 
deal only with the internal management of the central government; !” 
and (4) finally still other clauses can be regarded only as forming a 
treaty between the sovereign states, beyond the power of the central 
government to enforce.!* Federal questions, directly involving the 
Constitution of the United States, can arise in the state courts only 
when some clause in the first of the four classes is brought in question, 
that is, when it is alleged that the state is attempting to do that which, 
by adopting the Constitution, it forever gave up the right todo. There- 
fore, by declining jurisdiction, the Supreme Court has conclusively 
shown that the federal guarantee of a republican form of government is 
not a direct limitation upon state action. In this sense it may be com- 
pared to the clause authorizing Congress to establish uniform laws on 
the subject of bankruptcy throughout the United States. Until Con- 
gress moves, each state remains quite free to enact its own bankruptcy 
laws. It follows then as a necessary consequence from the principal 
case that until Congress acts, each state is quite free, as far as the federal 
judiciary is concerned, to adopt any form of government, republican or 
unrepublican in character. 

Difficult questions may arise if Congress attempts, by legislation, to 
regulate the state governments. It would then be the duty of the court 
to decide (1) whether such acts were authorized by this guarantee; and 
if so, (2) whether Congress or the court shall define the limits of this 





4 U.S. Rev. Srat., 1878, tit. XIII, c. rr. 

15 Familiar examples are the right to pass ex post facto laws, and the right to impair 
the obligation of contract. U.S.Const., Art. i,§10. And also the rights surrendered 
by the Fourteenth Amendment. These clauses are self-executing, and thereby become 
the supreme law of each state. Dodge v. Woolsey, 18 How. (U. S.) 331. 

16 Under these clauses the acts of Congress become the supreme law of each state. 
The Constitution is involved only in the question whether these acts themselves are 
constitutional. The usual examples are the power of Congress to regulate interstate 
commerce and bankruptcy. 

17 The first ten amendments are striking examples. 

18 “A person charged in any State with treason, felony, or other crime, who shall flee 
from justice and be found in another State, shall on demand of the executive authority 
of the State from which he fled, be delivered up, to be removed to the State having 
jurisdiction of the crime.” U. S. Const., Art. IV, § 2. The Supreme Court has 

- refused to issue a mandamus to the governor of the state and intimated that Congress 
has no authority to compel him to deliver up a fugitive from justice. See Kentucky ». 
Dennison, 24 How. (U. S.) 66, 109. But under another clause it has been held that 
om ty has power to pass fugitive slave laws. Alderman »v. Booth, 21 How. 

. 5.) 506. 
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power, that is, define “republican.” From the language in the principal 
case it would seem that the court would support all measures declared 
by Congress necessary to maintain republican forms of government 
among the states.!9 





LIABILITY OF MUNICIPAL CORPORATIONS FOR NEGLIGENCE. — Three 
functions of a municipal corporation can be distinguished: govern- 
mental; municipal; and commercial.! In exercising the last of these the 
municipal corporation is clearly as liable for negligence as a private cor- 
poration; in the first, where it is performing as agent duties which the 
state has undertaken, such as preservation of the peace, by almost uni- 
versal authority it is protected from liability as is the sovereign itself.? 
It is in the case of its municipal functions, consisting of activities carried 
on primarily for the benefit of the inhabitants of that particular city, that 
the law is yet chaotic. The correct view, it is submitted, is to impose 
liability. 

Negligent injury may result from the use of property or acts of persons. 
As to property used for municipal functions, the municipality should be 
held to the same duty of care as in its private functions. The city has 
entered into relations which are within the scope of private law, — con- 
trol and ownership of property, — and it should be subject to the obli- 
gations usually attending such relations.’ It is true that the property 
is held for a public purpose; but in its municipal functions the corporation 
is not acting as an agent of the government and hence is not clothed 
with sovereignty. Why should one injured by a defect in a fire-engine 
house be differently treated from one injured in a municipal power- 
house? Justice demands a remedy for each; in each case allowing an 
action will furnish an incentive to greater efficiency in city administra- 
tion; and though one activity is technically conducted for profit, both 
are in fact carried on for the benefit of the inhabitants of the municipality. 

The second way in which the municipality might be liable is for the 
torts of its negligent agents.* It has been urged, however, that the doc- 
trine of respondeat superior should not apply in the exercise of municipal 
functions, on the ground that this principle of agency is never properly 
employed except in business dealings, and the analogy of charitable 
institutions is suggested. While various reasons for the rule of respon- 
deat superior have been given, in last analysis the explanation is ex- 





19 “The issues presented, in their very essence, are, and have long since by this 
court been, definitely determined to be political and governmental, and embraced 
within the scope of the powers conferred upon Congress, and not therefore within the 
reach of judicial power.” See Pacific States Tel. & Tel. Co. ». Oregon, U. S. Sup. Ct., 
Feb. 19, 1912. 

1 This analysis, which ‘is not clearly recognized by the cases or text-books, has been 
advocated by Professor Joseph H. Beale. 

2 See Ditton, MunicrpaL CorPorRATIONS, 5 ed., §§ 1666, 1626-1636. 

8 See Goopnow, Municrpat Home RULE, cc. 7, 8. The author has suggested apply- 
ing this principle even to governmental functions, but there is scarcely any authority 
supporting this view. 

4 No question of agency arises when the city is held for breach of “the duty of 
occupiers of fixed property to have it in reasonably safe condition.” See PoLtock, 
Torts, 8 ed., 74, 75. 
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pediency; it is socially desirable to hold one who employs and controls 
another responsible for the torts of that other if in the course of the 
employment.’ Profit is immaterial’ and the exception of a charitable 
institution is based on a special ground.’ Where followed, it has been 
limited so as to operate only against beneficiaries,’ it does not apply 
to religious societies,? and the minority decisions refusing to recognize 
the exception at all are perhaps preferable. The rule of respondeat 
superior would seem, therefore, logically applicable to municipal functions. 
Its inherent justice ! is as strong in their case as in that of commercial 
functions; and no distinction between the two seems possible on the 
ground of expediency.” 

The authorities on this subject are conflicting. Municipal corporations 
are generally held for negligent defects in streets and bridges, but not 
in New England. Dyer v. City of Danbury, 81 Atl. 958 (Conn.).4 The 
general exemption of quasi-municipal corporations from liability in re- 
spect to highways may be explained on the ground that in their case 
the duty is purely governmental; the state needs roads, and the county 
is its agent in caring for them. City streets, however, have peculiar and 
local uses, primarily for the benefit of the inhabitants of the city rather 
than of the state as a whole.” In other municipal functions the liability 
of the corporation has not been generally recognized. It is submitted, 
however, that the cause thereof is the failure to make the often difficult 
yet sound distinction between governmental and municipal functions, 
The law on this question being still unsettled, it may be hoped that this 
distinction may ultimately be consistently made.* 





5 See Portocx, Essays IN JURISPRUDENCE, 114-131; Dicey, LAw AND PUBLIC 
OPINION IN ENGLAND, 280, note. 

6 POLLOCK, id. 126. 

7 For a discussion of this reason, see 42 Cutc. Lec. N. 122; 22 Harv. L. Rev. 228. 

8 Hewett ». Woman’s Hospital Aid Association, 73 N. H. 556, 64 Atl. 190. 

9 Mulchey v. Methodist Religious Society, 125 Mass. 487; Bruce v. Central M. E. 
Church, 147 Mich. 230, 110 N. W. 951. 

10 Kellogg ». Church Charities Foundation of Long Island, 128 N. Y. App. Div. 
214, 112 N. Y. Supp. 566. 

11 See Professor Wigmore, 7 Harv. L. Rev. 405. The present tendency towards 
Workmen’s Compensation Acts shows the conformity of the rule to modern ideas of 
social justice. 

2 Many cases in apparent conflict with this conclusion are explicable on the ground 
that the seeming agent is really an officer of the state. See Johnson v. City of Somer- 
ville, 195 Mass. 370, 377, 81 N. E. 268, 272. 

13 See DILLON, MunicrPpAL CorPORATIONS, 5 ed., § 1690. Although generally the 
city has not ownership of the streets, but an easement and exclusive control, the dis- 
tinction is but a formal one, and this class of cases can be properly put on the ground 
of the city’s ownership and control of property, the first category suggested. 

14 See Ditton, MUNICIPAL CORPORATIONS, § 1691. The expediency of the majority 
rule is illustrated by the fact that in New England a liability almost as broad has been 
imposed by statute. The principal case holds that such a statute does not refer to 
injuries caused by the falling of a rotten tree-limb. See Hewison v. City of New Haven, 
34 Conn. 136, 143. Contra, Chase v. City of Lowell, 151 Mass. 422, 24 N. E. 212. 
The duty at common law, recognized by the majority rule, seems to include such an 
injury. McGarren v. City of New York, 89 N. Y. App. Div. 500, 85 N. Y. Supp. 861. 

18 See Ditton, Municrpat Corporations, §§ 1714-1716. 

16 In the following cases the city was held either for negligent defects in its property 
or for the negligence of its agents: Bowden v. Kansas City, 69 Kan. 587, 77 Pac. 573 
(fire engine house); City of Lafayette v. Allen, 81 Ind. 166 (fire engine); Ching ». 
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LrABILiTy OF MuNICcIPAL CORPORATIONS FOR TORTS IN ULTRA VIRES 
UNDERTAKINGS. — The rule of respondeat superior, in so far as it is affected 
by the doctrine of ultra vires, is more restricted in its application to mu- 
nicipal than to private corporations. As with a private corporation, 
the mere fact that a city is never authorized to commit a tort does not 
relieve it of liability for the wrongful acts of its agents; and where such 
an act is done in the course of an authorized undertaking, a municipal 
corporation is liable,! subject to the doctrine of governmental functions. 
Nor is it a defense that the conduct of the project is beyond the powers 
of the particular officers,’ or that certain formalities were omitted,’ as 
long as the project itself is intra vires the corporation. If, however, 
the whole undertaking is wlira vires, this bars any action for a tort com- 
mitted by persons therein employed, and no amount of acquiescence 
can extinguish the right to maintain this defense.’ This strict doctrine 
is illustrated in a recent case. City of Radford v. Clark, 73 S. E. 571 
(Va.). A contrary doctrine has beén asserted in several cases where the 
ultra vires act resulted in obstructing the highway.’ The liability, how- 
ever, of the municipality might be based on the breach of the city’s 
undoubted duty to maintain its streets in a safe condition,’ and there- 
fore these cases cannot be regarded as authorities opposed to the univer- 
sal rule of non-liability for torts committed in an ulira vires undertaking.® 

The underlying principle of this strict doctrine may be more easily 
ascertained by considering the law as respects the wlira vires contracts 
of municipal corporations. Here, too, the doctrine is far stricter than 
that applied to private corporations.? The wlira vires contracts of a 
city are generally void and incapable of ratification.!° Yet, in some few 
cases, when substantial benefits have accrued to either party, the law 
gives effect to the wlira vires acts of the corporate officers. Where the 
fact upon which depends the authority to borrow money is not easily 
ascertainable by the outsider," or the money borrowed has been received 
into the city treasury and applied to corporate uses,” the city is bound 





Surrey County Council, [1909] 2K. B. 763 (school playground); Carey v. Kansas City, 
187 Mo. 715, 86 S. W. 438 (park); City of Denver v. Spencer, 34 Colo. 276, 82 Pac. 590 
(park); City of Denver». Davis, 37 Colo. 370, 86 Pac. 1027 (garbage dump); Quill v. 
Mayor, etc. of New York, 36 N. Y. App. Div. 476, 55 N. Y. Supp. 889 (garbage wagon); 
Missano v, Mayor, etc. of New York, 160 N. Y. 123, 54 N. E. 744 (garbage wagon). 


1 Missano v. Mayor, etc. of New York, 160 N. Y. 123, 54 N. E. 744. 

2 Elliott ». City of Philadelphia, 75 Pa. St. 347. 

8 Norton v. City of New Bedford, 166 Mass. 48, 43 N. E. 1034. 

4 Langley v. City Council of Augusta, 118 Ga. 590, 45 S. E. 486. 

5 Cooper v. Mayor, etc. of Athens, 53 Ga. 638; Horn ». Mayor, etc. of Baltimore, 
30 Md. 218; Wheeler v. Essex Public Road Board, 39 N. J. L. 291. 

6 Cohen v. Mayor, etc. of New York, 113 N. Y. 532, 21 N. E. 700; Stanley »v. City 
of Davenport, 54 Ia. 463, 2 N. W. 1064, 6 N. W. 706; Pettit v. Incorporated Town of 
Grand Junction, 119 Ia. 352, 93 N. W. 381. 

7 Bourget v. City of Cambridge, 159 Mass. 388, 34 N. E. 455; Koch ». City of 
Williamsport, 195 Pa. St. 488, 46 Atl. 67. 

8 Cf. Shinnick ». City of Marshalltown, 137 Ia. 72, 114 N. W. 542. 

® Cf. Bissell v. Michigan Southern and Northern Indiana R. Cos., 22 N. Y. 258. 

10 Ottawa v. Carey, 108 U. S. r10, 2 Sup. Ct. 361 ; Cleveland School Furniture Co. 
v. City of Greenville, 146 Ala. 559, 41 So. 862; City of Somerville ». Dickerman, 127 
Mass. 272. 

1 Hackett v. Ottawa, 99 U. S. 86. 

® Thomson v. Town of Elton, 109 Wis. 589, 85 N. W. 425. Ifa city has power to 
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by the acts of its officers. And, if a contract has been partly performed, 
an action for breach thereof may be maintained against the city, not- 
withstanding the consideration promised was beyond the powers of 
the city to give.™ For the same reasons a city cannot escape liability 
for revenue taxes where it engages in the business of distilling and in- 
creases its assets with profits from the wlira vires transaction.” 

Accordingly it seems clear that, within certain limits, a municipal cor- 
poration, like a private corporation,” may have agents for wlira vires 
purposes whose acts may be the foundation of legal rights and liabilities. 
Hence, the strict doctrine of ultra vires, applied to these bodies, must 
rest on motives of policy, rather than on the lack of any legal principle 
to identify the corporation with the acts of its agents. That this policy 
rests on sound considerations, in its general application, seems equally 
clear. In contracts, the burden should be on the outsider to ascertain 
the corporate powers,!” and in other cases the taxpayers should not bear 
the burdens of the unauthorized acts of their officers. When, how- 
ever, the ultra vires transaction is productive of some benefit, pecuniary 
or otherwise, which the corporation accepts, and at the same time causes 
an injury to some innocent individual, the policy of the law might well 
' be altered. The same considerations are applicable by which public cor- 
porations are denied the immunity of governmental agencies when an 
intra vires act is of peculiar benefit to the inhabitants; * and, moreover, 
considerations of justice to the injured party might well justify in some 
cases the imposition of liability upon municipal corporations for torts 
of their agents committed in wlira vires undertakings. 





REs JUDICATA IN PATENT Cases. — As the circuit courts are not bound 
by each other’s precedents,! it sometimes happens that the same patent 
is held invalid or not infringed by a certain device? in one circuit, and 





purchase gas, no question of u/ira vires is raised in a suit to recover the value of gas 
supplied, though the contract under which it was furnished was ultra vires. City of 
East St. Louis v. East St. Louis Gas, Light, and Coke Co., 98 Ill. 415. 

3 Hitchcock v. Galveston, 96 U.S. 341. It is difficult to understand the reasoning 
of the court, that it is enforcing the contract only in so far as it is intra vires. If an 
outsider has received benefits under an wlira vires contract, the city may have an 
action for breach thereof. Town of Monticello ». Cohn & Kuhn, 48 Ark. 254, 3S. W. 30. 

4 Salt Lake City v. Hollister, 118 U. S. 256, 6 Sup. Ct. 1055. Whatever bearing this 
case may have on ultra vires torts, it clearly stands for the proposition that the corpora- 
tion, as such, was subject to a tax. 

46 See Bissell v. Michigan Southern and Northern Indiana R. Cos., supra, 284. 

16 See 4 Ditton, Municrpat Corporations, 5 ed., § 1654, note 3. 

17 State ex rel. City of St. Paul v. Minnesota Transfer Ry. Co., 80 Minn. 108, 83 
N. W. 32; Hope v. City of Alton, 214 Ill. 102, 73 N. E. 406. 

18 Mayor, etc. of Albany v. Cunliff, 2 N. Y. 165; Wheeler v. Essex Public Road 
Board, supra. See Bradley ». Ballard, 55 Ill. 413, 420. 

19 Hourigan v. City of Norwich, 77 Conn. 358, 59 Atl. 487; Hodgins v. Bay City, 
156 Mich. 687, 121 N. W. 274. 


1 Mast, Foos & Co. v. Stover Mfg. Co., 177 U. S. 485, 20 Sup. Ct. 708. 
2 It is immaterial as to the questions discussed in this note upon which ground the 


decree for the defendant is placed. See Rubber Tire Wheel Co. ». Goodyear = & 
Rubber Co., 183 Fed. 978, 983. 
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valid and infringed by an identically similar device in another circuit.* 
If the first decision is not appealed from, and the second is affirmed on 
certiorari to the Supreme Court,‘ so that it becomes the law in all the 
circuits ® that the patent is valid and covers the device in question, just 
what is the effect of the first judgment ? 

The Supreme Court has held that a judgment in favor of an alleged 
infringer gives him the right to enjoin the patentee from suing his 
customers for infringement.6 The case is but an application of the 
well-established doctrine of res judicata that a judgment estops the 
defeated party from denying, in any suit between the parties or their 
privies, any fact established by the judgment.’ The defendant, being 
estopped, as against this complainant, from setting up his patent right, 
cannot justify his interference with the complainant’s business, and is 
therefore rightly enjoined. The court expressly left open the question 
whether a purchaser of an infringing article from the infringer who had 
the decree in his favor could use this decree as a defense if sued by the 
patentee.* A circuit court has answered the question in the negative. 
Hurd v.Seim, 189 Fed. 591 (Circ. Ct., N. D. N. Y.); Hurd v. Woodward Co., 
190 Fed. 28 (Circ. Ct., N. D. N. Y.).® The case is now pending before the 
Supreme Court.” 

In considering the question, it is important to notice that the title to 
an article, and the right to use the article without interference from a 
patentee are distinct and separate rights." Anyone using a patented 
article, even if he owns it, is an infringer unless he can show that he has 
the permission of the patentee.” But an unrestricted sale by the patentee 
or one licensed by him to sell gives the purchaser and subsequent pur- 
chasers the patentee’s permission to use the article by necessary 
implication.“ It is because the sale is authorized by the patentee 
that such permission is implied.“ A sale of an infringing article by 
an infringer who has a judgment in his favor cannot be said to be 





3 See 18 Harv. L. REv. 217. 

4 This has happened in the case of the Grant patent for a rubber-tired wheel. 

5 A Supreme Court decision is, of course, a precedent binding on a circuit court in 
spite of prior decisions of its own ‘the other way. There is, therefore, no basis for the 
suggestion in Hurd v. Seim that the patent is still invalid in the Sixth and Seventh 
Circuits. See Hurd v. Seim, 189 Fed. 591, 595, 507. 

6 Kessler v. Eldred, 206 U.S. 285, 27 Sup. Ct. 611. 

7 See 2 BLACK, JupcMeEnts, 2 ed., § 504 

8 See Kessler v. Eldred, 206 U. S. 285, 788, 27 Sup. Ct. 611, 613; Diamond Rubber 
Co. v. Consolidated Rubber Tire Co., 220 U. S. 428, 445, 31 Sup. Ct. 444, 452. 

® This was the rule before Kessler ». Eldred was decided. Eldred 9. Breitwieser, 
132 Fed. 251. 

0 See Hurd v. Seim, 191 Fed. 832. The case was certified on December 7, 1911. 

11 See Henry v. A. B. Dick Co., U. S. Sup. Ct., March 11, rgr2. 

® In most of the infringement cases that arise, the defendant has title to the infring- 
ing device, having made it himself. 

13 Bloomer v. McQuewan, 14 How. (U. S.) 539, 549; Adams v. Burke, 17 Wall. 
(U. S.) 453; Hobbie v. Jennison, 149 U. S. 355,13 Sup. Ct. 879; Keeler v. Standard 
Folding Bed Co., 157 U.S. 659, 15 Sup. Ct. 738. 

4 Even if the cases just cited are to be explained on the ground that the patent 
statute was not intended to permit the patentee to retain any right in the use of an 
article which he had sold, and not on the ground of implied permission, it is still clear 
on the authorities that the article “passes out of the monopoly” only bya sale author- 
ized by the patentee, so that he has had a chance to profit by it. See especially Keeler 
v. Standard Folding Bed Co., 157 U.S. 659, 665, 15 Sup. Ct. 738, 740. 
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authorized by the patentee.™ It is true that the patentee could 


not prevent the sale, because he is estopped as against the seller 
from setting up his patent right, but there is no principle of patent law 
that a purchaser from one who cannot be prevented by the patentee 
from selling gets implied permission from the patentee to use the article 
bought." Therefore the judgment in favor of the seller cannot protect 
the buyer on principles of patent law. 

It can serve as a defense for him on principles of res judicata only if he 
is in privity with the seller as to this judgment.” It seems clear, however, 
that he is not. For privity of estate as to a given judgment consists in 
succession to the right which has been established or limited by the judg- 
ment,!® and the right adjudicated in a suit for the infringement of a 
patent arises from the patent. An assignee of the patent would, therefore, 
clearly be in privity with the patentee as to a judgment in such a suit. 
But not so the assignee of the infringing article, for the right adjudicated 
is not an incident to the title to the article. The article is concerned 
merely in that its use was an alleged interference with the patent right; 19 
and an assignee of the thing whose use is alleged to infringe the right 
adjudicated is not in privity with his assignor as to the adjudication.” 





JURISDICTION OVER ABSENTEE, BASED UPON PRESENCE OF HIS DEBTOR. 
— One claimant of a debt, in suing the debtor, made the other claim- 
ant, who was in another state,a party. The absentee’s claim was ad- 
judged invalid. This was held to bar his subsequent action against the 
debtor.! Stelizer v. Chicago, M. & St. P. Ry. Co., 134 N. W. 573 (Ia.). 
The desirability of such jurisdiction depends upon its fairness to the 





% Kessler v. Eldred, supra, is sometimes thought to hold that the judgment is 
tantamount to an authorization to sell. See Hurd v. Seim, 191 Fed. 832, 835. But 
as we have seen, this case is within the ordinary doctrine of res judicata, and the court 
evidently does not mean to go further than to summarize the effect of this doctrine in 
saying that the judgment gives the alleged infringer a “right” to sell; for by expressly 
refusing to decide the rights of the purchaser, they show they did not consider this 
“right” equivalent to a license to sell. 

16 Tf there were such a doctrine a sale in a foreign country, and so not tortious as to 
the patentee, would give the purchaser a right to use the article in the United States. 
Such, however, is not the law. Boesch v. Griff, 133 U. S. 697, 10 Sup. Ct. 378; Daimler 
Mfg. Co. v. Conklin, 170 Fed. 70. 

17 Litchfield v. Goodnow’s nee , 123 U.S. 549, 8 Sup. Ct. 210. 

18 Hart v. Bates, 17 S. C. 35, 

19 This case should be distinguished from a case where the defendant sets up a 
right of his own, which is adjudicated, so that the adjudication binds those to whom he 
assigns his right. This is often the case in ejectment. Cf. Whitford v. Crooks, 54 
Mich. 261, 20 N. W. 45. ‘ 

20 There is an unreasoned case in the Ninth Circuit, contra. Norton v. San Jose 
Fruit-Packing Co., 79 Fed. 793. But the absurdity of finding privity in such a case 
may be shown bya simple example. A. purports to have title to a piece of land. B.’s 
cow walks across theland. A.sues B. for trespass and loses, failing to prove the valid- 
ity of his title. B. sells his cow to C., and the cow again crosses the land. Surely no 
one would contend that A. is barred by the judgment in his suit against B., from suing 
C. for trespass. 


1 Contra, Ward v. Boyce, 152 N. Y. 191, 46 N. F. 180. Yet this same state early 
recognized jurisdiction based on garnishment of the absent defendant’s creditors. 
Embree v. Hanna, 5 Johns. (N. Y.) ror. 
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three parties involved. Justice to the plaintiff does not require it. A 
method, fairer to the other parties, of relieving the plaintiff when the de- 
fendant avoids suit by evading him,? is to let the plaintiff collect the 
credit on securing the debtor against liability to the absentee. To the 
absentee such jurisdiction is unjust in compelling him to come, or to 
litigate, from afar.* This objection is only partly neutralized by the 
otherwise equal hardship on the plaintiff; the moving, rather than the 
defending, party in the suit should bear such a burden. Still greater 
injustice to the absentee lies in the danger that the grossest frauds may 
be practised upon him, if he have no actual and seasonable notice of the 
suit;4 but such notice could be made essential for this class of jurisdic- 
tion.’ To the debtor there would be injustice only in the rare cases in 
which other countries, denying such jurisdiction, should compel the 
debtor to pay the former absentee claimant. A favorable Supreme Court 
decision would prevent this within the United States; and even in the 
comparatively infrequent cases likely to arise in other common-law ® 
countries, it is not clear that they would deny the debtor the defense 
of the former judgment; in England, for example, the point has not yet 
been presented for decision.’ 

Analogy constitutes the only justification of the proposed type of 
jurisdiction. It is no more objectionable, on principle, than jurisdiction 
based on the domicile,® or allegiance,® of the defendant, or on the at- 
tachment of his local tangible property,!® or garnishment of his debtors." 
In all these the absentee is, equally as much as in the suggested type of 
jurisdiction, required to come, or to litigate, from afar; and in none, 
with the possible exception of attachment proceedings, is the absentee 
any more likely to know of the suit. Even if the dicta in some garnish- 
ment cases, that the garnishee, to protect himself, must notify his cred- 
itor,” should become law, the same could apply equally to suits such as 
in the principal case. Furthermore, none of these other types give the 





2 The plaintiff would not have even this difficulty if jurisdiction could be founded 
on domicile or citizenship; but the decisions on this point are conflicting. See footnotes 
8 and 9, infra. 

8 See Missouri Pacific Ry. Co. v. Sharitt, 43 Kan. 375, 386, 23 Pac. 430, 434. 

4 See Missouri Pacific Ry. Co. v. Sharitt, supra. 

5 In the principal case the absentee had actual notice, though this was not required 
by the statute. 

6 As jurisdiction in civil-law countries is based on entirely different grounds from 
those in force in common-law countries, the former would probably give neither greater 
nor less effect to common-law jurisdiction of the proposed type than to any other type 
of jurisdiction peculiar to the common law. 

7 Dicey makes no mention of any English law on the point. Note his general com- 
ment. Dicey, Conriict oF Laws, 2 ed., 366. 

8 Such jurisdiction was recognized i in ‘Huntley v. Baker, 33 Hun (N. Y.) 578; Hen- 
derson v. Staniford, 105 Mass. 504. Contra, De la Montanya v. De la Montanya, 112 
Cal. tor, 44 Pac. 345; Raher v. Raher, 129 N. W. 494. 

® Such jurisdiction was recognized in Ouseley v. Lchieh Valley Trust Co., 84 Fed. 
602. Contra, Smith v. Grady, 68 Wis. 215, 31 N. W. 4 

10 Such jurisdiction was recognized in Cooper ». mil, to Wall. (U. S.) 308. 

1 Such jurisdiction was recognized in Chicago, Rock Island, etc. Ry. v. Sturm, 174 
U. S. 710, 19 Sup. Ct. 797; Harvey v. Thompson, 128 Ga. 147, 57 S. E. 104. Contra, 
Missouri Pacific Ry. Co. v. Sharitt, supra. 

2 See Morgan ». Neville, 74 Pa. St. 52, 57; Harris v. Balk, 198 U. S. 215, 227, 25 
Sup. Ct. 625, 628. 
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plaintiff a just relief which is not obtainable with more fairness to the 
defendant. Only in attachment and garnishment is such relief afforded; 
the plaintiff could be fully protected by permitting attachment or gar- 
nishment merely to maintain the status quo, pending suit in a state more 
properly having jurisdiction over the defendant. A distinction between 
the new class of jurisdiction, and all others except that based on gar- 
nishment of the absentee’s creditors, is that only garnishment and the 
proposed type present the possibility of injustice, in rare cases, to the 
debtor; but this is a rather minute consideration. 

The proposed type of jurisdiction is helped not only by the fact that 
many other types are no more justifiable, but also by its close analogy 
to jurisdiction based on garnishment. Each of these two types includes 
a suit against a debtor within the state, and a suit against an absentee; 
the difference is merely that the proposed type seeks to disestablish the 
absentee’s right to the principal debt, and garnishment to establish the 
absentee’s indebtedness to the plaintiff. 





EQUITABLE DECREE AS CAUSE OF ACTION IN ANOTHER STATE. — The 
law of the situs governs the creation of legal and equitable interests in 
land. If that law creates a valid trust, the courts of another jurisdiction 
will recognize it, even though by the law of the forum a trust would not 
be created. Conversely, if the law of the situs does not predicate a trust 
upon certain acts, a foreign jurisdiction will not impose a trust, although 
its law would create one from those acts.? In this country, these princi- 
ples apply even to marriage settlements.® 

Equity does, however, exercise some power over foreign land. Acting 
in personam, it may decree specific performance of a contract to convey,‘ 
or require deeds to rectify a boundary.’ Even though the law of the 
situs would not recognize a right to a conveyance, equity may decree a 
conveyance as a remedy for a tort,® or breach of contract.” 

A recent case raises the interesting question of the effect of such a 
decree in the jurisdiction where the land is. De Graffenried v. De Graf- 
fenried, 132 N. Y. Supp. 1107 (App. Div.). A Swiss court granted a 
divorce to a wife. Swiss law, on a decree of divorce against the husband, 
requires him to reconvey property which the wife has transferred to 
him during the marriage. The wife in New York sought a reconveyance 





3 This is the procedure employed in France and Belgium. Todesco v. Dumont, 18 
Journal du Droit International Privé, 559. See BAR, INTERNATIONAL Law (Gillespie’s 
translation), 536-537. 


1 In re Fitzgerald, [1904] 1 Ch. 573; Knox ». Jones, 47 N. Y. 380. 

2 Acker »v. Priest, 92 Ia. 610, 61 N. W. 235. See 20 Harv. L. REv. 382. 

8 Saul v. His Creditors, 5 Mart. nN. s. (La.) 569. In England, it is held that the law 
of the place of the contract governs the future acquisitions of property. De Nichols 
v. Curlier, [1898] 1 Ch. 403. See 12 Harv. L. Rev. 138. 

4 Sutphen v, Fowler, 9 Paige (N. Y.) 280; Newton v. Bronson, 13 N. Y. 587. 

5-Penn v. Lord Baltimore, 1 Ves. 443. 

6 Lord Cranstown ». Johnston, 3 Ves. Jr. 170. 

7 Ex parte Pollard, Mont. & C. 239. 
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of such property, situated in New York. The court dismissed the bill. 
Obviously her contention that the Swiss law created in her deed an 
implied condition to reconvey, in the event of divorce, was groundless, 
since the law of the situs recognized no such interest. Admitting that the 
decree imposed a duty to reconvey, it could not act directly upon the 
title.’ It is clear law that an action to quiet title brought at the situs 
would not lie. The enforcement of such a foreign decree is a matter of 
policy; in the nature of things there would be no difficulty in enforce- 
ment if authorized by statute. But by the common law, an equitable 
decree for the doing of an act, except for the payment of money, is not 
enforceable in another court.’ Thus a decree to execute a mortgagein a 
foreign jurisdiction will not be enforced at the situs of the land." The 
rule that jurisdiction respecting foreign land is only im personam, is bereft 
of all practical force if the decree must be enforced by the court of the 
situs. Such a doctrine would really accord jurisdiction over its lands to 
a foreign court. The most serious objection is that there is no form of 
procedure for enforcing the personal decree of a court of equity except 
by order of the court rendering it. The decree is in its nature not the 
establishment of an obligation, but a method of enforcing an obligation — 
a mere form of execution.” Similarly, where foreign laws impose the duty 
of providing for a destitute son-in-law, that obligation is not enforceable 
in another country.” Where Mexican law imposed a personal obliga- 
tion on a railroad to support the widow of a man killed on its road, so 
long as she was needy, that obligation could not be enforced in this 
country, because there is no common-law procedure applicable." 

A distinction has been suggested between the enforcement of foreign 
decrees effectuating rights existing apart from the decree, and those in 
which no antecedent obligation exists.“ It is submitted that such a 
distinction is without merit, and the cases relied on to support it show 
only that when the equitable foreign decree is put in evidence as a 
defense, it is conclusive.'* In such cases, there being no procedural 
difficulties, the foreign decree should always be allowed where equitable 
defenses are permitted at law. 





8 Farmers Loan & Trust Co. v. Postal Tel. Co., 55 Conn. 334, 11 Atl. 184; Price v. 
Johnston, 1 Oh. St. 390. 

9 Fall v. Fall, 75 Neb. 104, 113 N. W. 175; Fall v. Eastin, 215 U.S. 1, 30 Sup. Ct. 3. 

10 See 3 BEALE, CASES ON THE CoNFLICT OF LAws, 537. Judgments and equitable 
decrees, however, for the payment of money, are enforceable in a foreign jurisdiction, 
in an action of debt. Henley v. Soper, 8 B. & C. 16; Thrall v. Waller, 13 Vt. 231. So 
upon the granting of a divorce, a decree for the payment of money as alimony is en- 
forceable in another jurisdiction. Wagner v. Wagner, 26 R. I. 27, 57 Atl. 1058. But 
execution will not issue on the judgment of another state without suit on the judg- 
ment. Lamberton v. Grant, 94 Me. 508, 48 Atl. 127. 

: 4 Bulldck v. Bullock, 51 N. J. Eq. 444, 27 Atl. 435; s. c. 52 N. J. Eq. 561, 30 Atl. 
79. ; 

2 Bullock v. Bullock, 52 N. J. Eq. 561, 30 Atl. 676. 

18 De Brimont ». Penniman, 1o Blatch. (U. S.) 436. 

4 Slater v. Mexican National R. Co., 194 U. S. 120, 24 Sup. Ct. 581. 

% See 21 Harv. L. REv. 210. 

% In Burnley v. Stevenson, 24 Oh. St. 474, the plaintiff sued in Ohio to recover pos- 
session of Ohio land. The defendant was allowed to plead a decree of a Kentucky 
court for the specific performance of a contract to convey that land, and the decree 
was considered conclusive. See also Dunlap v. Byers, 110 Mich. 109, 67 N. W. 1067. 
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DAMAGES FOR INJURY TO CHATTELS RECOVERABLE BY PERSON HAV- 
ING PossEssORY INTEREST ONLY. — In early English property law pos- 
session was always of controlling importance.! Title, as distinguished 
from possession, was of little consequence. At that time, when theft 
of chattels was most common, a recovery depended upon raising hue 
and cry, and giving hot pursuit.? It is only natural, therefore, that in 
the early cases the person in possession, and he only, should sue for in- 
jury to chattels.2 As between wrongful possessors it was thought that 
any other state of law would amount to an invitation to all the world 
to scramble for possession. Influenced by these matters of history and 
policy the English court in the Winkfield case® established the doctrine 
of modern damage law, that a bailee may recover the whole damage 
done to a bailed chattel by a wrongdoer, though the bailee would not 
be liable to the bailor for such wrongful act. The court there said, 
obiter, that such a recovery by the bailee would bar a subsequent action 
by the bailor for the injury to his general property. The case is law 
generally.” It has been followed recently by a Canadian court which 
approved the dictum also. Compton v. Allward, 48 Can. L. J. 109 
(Manitoba, K. B.). 

It is a cardinal principle of the law of damages that a cause of action 
should give only proper compensation.’ A right of action, indeed, is 
merely a substitute given by law for some right of a plaintiff which has 
been violated. Under the present state of law, however, a bailee, and 
probably a finder or wrongful possessor,® is permitted to sue and recover 
damages for injury which he has not sustained. This, with submission, 
is anomalous. Moreover, it seems there is a danger of great injustice 
to the general owner. Suppose a bailee sues a wrongdoer and after 
receiving the full value of the chattel in satisfaction absconds or is 
insolvent. Or, suppose he settles with the wrongdoer without bringing 
suit. Surely it is not law that by such satisfaction of judgment or other 
settlement a person with a mere special property can take away any 
right of the general owner.!°. And yet this is what the dicta in the cases 
indicate." After allowing the bailee a full recovery, the courts could 
hardly hold otherwise. It is only just to the wrongdoer that he should 









1 See 3 Harv. L. REv. 23-40. 

2 See Pottock & MAITLAND, History or Encuisn Law, 169; Hotmes, Tue 
Common Law, chap. 5. 

3 The authorities prior to 1869 are collected in a note to Hostler ». Skull, 1 Am. 
Dec. 583 (N. C.). 

4 See Webb »v. Fox, 7 T. R. 391, 307. 

5 [1902] P. 42. See 13 Harv. L. Rev. 412; 15 id. 585. 

6 See The Winkfield, supra, 61. 

7 Glenwood Lumber Co. ». Phillips, [1904] A. C. 405; Union Pacific R. Co. ». 
Meyer, 76 Neb. 549, 107 N. W. 793. Two cases in America anticipated the holding 
in the Winkfield case. Woodman »v. Nottingham, 49 N. H. 387; Brewster v. Warner, 
136 Mass. 57. 

3 Fay v. Parker, 53 N. H. 342; Murphy ». Hobbs, 7 Colo. 54. 

® Armory v. Delamirie, 1 Str. 505. 

10 These difficulties of the present law are considered in 2 BEVEN, NEGLIGENCE, 3 ed., 

7, note. 

13 The cases have, with few exceptions, adopted the dictum of the Winkfield case, 
that the general owner is barred by the special owner’s recovery in full. See Brins- 
mead v. Harrison, L. R. 8 C. P. 584. 
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not be subject to a subsequent suit by the general owner; for the wrong- 
doer is without a remedy against the bailee who sued him and has had 
satisfaction.” 

This condition of law is no longer justifiable. The chief historical 
reasons underlying the old decisions have now become obsolete.” To- 
day title and the limited possessory interests are recognized as separable, 
and capable of distinct valuation. So, if both the general owner and 
one having a special property have suffered damage by the wrongful 
act of a third party each should bring an actipn for his own actual loss. 
There can be no serious objection to a jury determining the value of the 
particular interest injured. This is done, constantly, in analogous 
cases, where limited interests in property are involved. This was the 
view of an English court in an accurate and well-reasoned opinion. It 
has been made the practice by statute in some American jurisdictions,!” 
and recently the Massachusetts court indicated a leaning in this direc- 
tion. This comports with sound principles of damage law; and the 
only hardship on the parties would be merely such as are incident to 
all jury valuations. 





REMOTENESS OF TRUSTS FOR ACCUMULATION DURING MINORITIES 
oF TENANTS IN TarL.! — In determining whether provisions for accumu- 
lation by trustees during a term for years are too remote, it is submitted 
that three things must be considered: 1. the position of the term for 
years on which the trusts are raised; 2. the power to enter and accu- 
mulate; 3. the direction of the accumulated fund. If the term succeeds 





2 Marriot ». Hampton, 7 T. R. 269; Hamlet ». Richardson, 9 Bing. 644. But ¢f. 
Duke de Cadaval ». Collins, 4 A. & E. 858. 

8 See 2 BEVEN, NEGLIGENCE, 736, note. 

4 Nicholls ». Bastard, 2 C. M. & R. 659; Manders v. Williams, 4 Exch. 330. 

15 Lienor and lienee: Fowler v. Gilman, 13 Met. (Mass.) 267. Cf. Mulliner ». 
Florence, 3 Q. B. D. 484. Pledgor and pledgee: White v. Allen, 133 Mass. 423; John- 
son v. Stear, 15 C. B. N. 8. 330. Mortgagor and mortgagee: Brierley v. Kendall, 17 
Q. B. 937. Vendor and vendee: Chinery ». Viall, 5 H. & N. 288; Gillard v. Brittan, 
8 M. & W. 575. Bailor and bailee: See The Winkfield, supra, 60. 

16 Claridge v. South Staffordshire Tramway Co., [1892] 1 Q. B. 422, 423, per Haw- 
kins, J.: “It is true that if a man is in possession of a chattel and his possession is 
interfered with, he may maintain an action but only for the injury sustained by him- 
self. The right to bring an action against a wrongdoer is one thing, the measure of 
damages recoverable in such action is another.” For discussion of this case, see 
6 Harv. L. Rev. 156; 13 id. 411. It was doubted in Meux v. Great Eastern Ry. Co., 
[1895] A. C. 387, and overruled by the Winkfield case, supra. 

17 Micu. Laws, 1865, 325, referred to in Weber v. Henry, 16 Mich. 399; Darling ». 
Tegler, 30 Mich. 54. These are cases of replevin, but this does not alter their impor- 
tance as a matter of damages. Cf. Grorcr1a Cope, 1911, tit. 9, c. 3, art. 2, § 4486; 
Lockhart v. Western & Atlantic R., 73 Ga. 472. 

18 See Bowen v. New York Central, etc. R. Co., 202 Mass. 263, 269, 88 N. E. 781: “The 
plaintiff has, as bailee, a special ge oped . . . and so might sue in her own name 
for the injury to it, and at any rate, with the consent of the general owner, could recover 
full damages therefor.” By thus qualifying the rule the Massachusetts court has 
removed the most objectionable feature from the law as laid down by Holmes, J., in 
Warner v. Brewster, 136 Mass. 57. 


1 This discussion excludes any consideration of the THettusson Act (39 & 40 
Geo. 3, c. 98). 








NOTES. 657 


an estate tail, the trust cannot be too remote, as the term can be entirely 
destroyed by the tenant in tail.? 

What if the term precedes an estate tail? If the trustees are to enter 
‘and accumulate for one year after the testator’s death and pay the 
fund to a living person the trust is not too remote. But if the fund 
is to be paid to unborn grandchildren when they reach twenty-five, 
the trust is too remote,’ because the direction of the fund is too remote. 
A similar result obtains if the fund is to be paid to the first tenant in tail 
that reaches twenty-one, for there might not be a tenant in tail who 
attained his majority for centuries. The power, however, to enter and 
accumulate is not too remote and there is a resulting trust of the fund 
to the heir of the testator. Now if we substitute a power to enter and 
accumulate during the minority of any tenant in tail, the fund to be paid 
to the first tenant in tail that reaches twenty-one, the trust is again too 
remote ;* not, it is submitted, because the power to enter is too remote, 
for that is destructible by a tenant in tail, but because the direction 
of the fund is too remote. If, the power being the same, the fund were to 
be paid on the death of a person in being, the trust would not be too re- 
mote. And, this being true, it would seem that the trust is not too 
remote if the fund is to be used to purchase land to be settled on the same 
limitations as the property settled by the will, for barring the entail 
would destroy the purpose of the fund. ; 

The English cases are opposed to this last proposition,’ but there has 
been much dispute as to their correctness.” It is true that in all the above 
supposed cases the legal term is indestructible. But in none of them was 
the remoteness determined by that, but rather by examining the power 
to enter and the direction of the fund. If both of these are destructible 
by a tenant in tail, it would seem to be immaterial that the dry term 
is not, for in case both the former are destroyed, the term would become 
attendant on the inheritance and a cesser take place.® By regarding 
merely the indestructibility of the legal term and not the destructi- 
bility of the trust, these cases sacrifice substance to form. A recent 
English decision is an example of this. The power was to enter and ac- 
cumulate during the minority of any tenant in tail, the fund to be used 
in paying off incumbrances,.’° A long line of cases has held that sucha 
direction is not too remote." And, since no term was expressly given 

2 Goodwin ». Clark, 1 Levinz 35. 

8 Boughton »v. James, 1 Coll. 26. 

* Tregonwell ». Sydenham, 3 Dow 194. Cf. Hopkins ». Hopkins, Forrester 43. 
Another view is that the trust to accumulate sinks for the benefit of the devisees. 
See Gray, RULE AGAINST PERPETUITIES, 2 ed., § 671. Probably in the last analysis 
it is a question of the testator’s intention. See Cook ». Stationers’ Co., 3 Myl. & K. 
262, 265; LEWIN, TRusTS, 12 ed., 167, 177. 

5 Southampton ». Hertford, 2 Ves. & B. 54. 

6 Browne v. Stoughton, 14 Sim. 369; Turvin ». Newcome, 3 Kay & J. 16. 

' 7 See Gray, RULE AGAINST PERPETUITIES, 2 ed., § 456; Lewis, SUPPLEMENT, 174. 
Arguments in support of these cases are to be found in 3 Jur. N.S., part 2, 181; 
1 JARMAN, WILLS, 6 ed., 268 n. 

8 Eales v. Conn, 4 Sim. 65. 

® Cf. SANDERS, Uses, 5 ed., 203 n. 

j 10 Part i the receipts were to be used in maintaining the infant. That object is not 
oo remote, 

1 Bacon v. Proctor, Turn. & R. 31; Bateman ». Hotchkin, ro Beav. 426. See Gray, 

RULE AGAINST PERPETUITIES, 2 ed.,§ 676. Contra, Scarisbrick v. Skelmersdale, 17 Sim. 187. 
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to the trustees,” the trust was held to be valid. In re Earl of Stamford 
and Warrington, [1912] 1 Ch. 343. It seems an unsubstantial refinement 
to say that the existence of a legal term would alter the result when, if 
the objects for which it solely exists are destroyed, the term itself be- 
comes a mere shell and ceases. 





THe DisaBitity OF HusBAND AND WIFE AS WITNESSES FOR AND 
AGAINST EacH OTHER. — 1. At common law a husband or wife cannot 
testify either for or against the other where one is a party to either a 
civil suit or a criminal prosecution. The principal reason is that such 
testimony would be against public policy as tending to disturb the 
peace of families! and as contrary to a natural feeling of propriety? 
Other considerations have undoubtedly been influential in producing 
this doctrine, such as the unity of interest making them subject to the 
rule disqualifying the parties to any suit,’ and, in the case of the dis- 
ability to testify in one another’s favor, the general disqualification for 
interest. The disqualification to testify for one another is clearly an 
incompetency,® for it would be quite ineffective if it could be waived. 
Some cases refer to the disability to testify against one another as being 
the privilege of the party spouse which cannot be waived without his 
consent. More generally, however, it has been spoken of as absolute 
disability. There have been strong implications that it cannot be 
waived by either spouse,’ and it has been held that it cannot be waived 
by the party spouse. This rule would seem most in accord with the 
public policy which is perhaps the true reason of the doctrine. In a 
recent English case the court, in holding that a statute® which per- 
mitted the witness spouse to be called in certain criminal cases without 
the consent of the party spouse did not make the witness compellable, 
seems to take the view that this disability is at any rate a privilege 
of the witness spouse. Leach v. Director of Public Prosecutions, 132 





12 The lower court held that the trustees, who had been given a term in another 
estate, had a legal estate by implication anterior to the estate tail and that the trusts 
were, therefore, too remote. Jn re Earl of Stamford and Warrington, [1911] 1 Ch. 255. 
Although the trustees were given power to hold manorial courts and accept surrenders 
of leases, the Court of Appeal said that surrenders could be accepted without a legal 
estate, and that the power to hold manorial courts would not be allowed. Cf. Hender- 
son v. Henderson, 113 N. Y. 1, 20 N. E. 814. And the court held that there was merely a 
power of entry to receive the rents, and manage the estate. This goes very far in 
refusing to create an estate in the trustees by implication, and leads to the inference 
that the court was anxious to escape the doctrine of Browne ». Stoughton, supra. 
To the court’s query what estate could be implied, it might be answered, a term for 
years preceding the other limitations. 

1% Cf. Waring v. Coventry, 1 Myl. & K. 249. 


1 See Barker v. Dixie, Cas. ¢. Hardw. 264; Kelley v. Proctor, 41 N. H. 139. 
2 See Knowles v. People, 15 Mich. 408, 413. 

3 See 1 GREENLEAF, EvIDENCE, 16 ed., § 334. 

4 See 1 WicmorE, EvIDENCE, § 601 (2). 

5 See 1 WicMoRE, EvIDENCE, § 604 (1). 

® See Pedley v. Wellesley, 3 C. & P. 558. 

7 Davis v. Dinwoody, 4 T. R. 7. See Sedgwick ». Watkins, 1 Ves. Jr. 49. 
8 Barker v. Dixie, supra. See Clark v. Krause, 13 D.C. 550, 572. 

® Tue Crminat Evipence Act, 1898 (61 & 62 Vict., c. 30), i. 
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L. T. J. 416 (Eng., H. L., Feb. 26, 1912). 2. In suits between third par- 
ties the fact that one spouse was interested in the event .of the cause 
disqualified the other from testifying.’ But the fact that the testimony | 
of one spouse would tend to contradict or incriminate the other did 
not render the witness incompetent." 3. The rule that confidential 
communications are privileged, which extends both to suits to which 
one spouse is a party and suits between third parties, must also be dis- 
tinguished.” This is based on a clearly justified rule of public policy 
to insure, as in the case of attorney and client, the full benefit of a re- 
lation by encouraging complete confidence between the parties thereto. 

These common-law rules as to testimony of husband and wife have 
everywhere been modified by statute. Often all privilege or incompe- 
tency except the third class is removed in civil cases. Sometimes 
there is established a privilege of the party spouse in both civil and 
criminal cases. Almost universally the privilege as to confidential 
communications is distinguished and confirmed." 

An exception to the rule of disability to testify against each other 
has always existed in cases of personal injury by one against the other," 
and by statute is often extended to all suits between them. Necessity 
compelled this, since such testimony might be the only means of prevent- 
ing a wife’s becoming a victim to the tyranny of a brutal husband,!” 
and public policy entered little into such a case.'* Personal injury was 
limited very strictly at common law to actual physical injury. A 
recent English case which holds that on an indictment against a man 
for living on the earnings of his wife’s prostitution the wife was not a 
competent witness,”° is in accord with this narrow view. Director of 
Public Prosecutions v. Blady, 28 T. L. R. 193 (Eng., K. B. D., Jan. 18, 
1912). Those decisions, however, in which under modern statutes a 
“personal injury” and a “crime against the other” have been construed 
more liberally would seem preferable.” 





10 Tiley v. Cowling, 1 Ld. Raym. 744; Labaree v. Wood, 54 Vt. 452. 

1 King v. Inhabitants of All Saints, 6 M. & S. 194, intimating that the witness must 
consent; King ». Inhabitants of Bathwick, 2 B. & Ad. 639; Queen v. Halliday, 29 
L. J. M. C. 148. 

® On theory, this privilege should belong to both parties to the communication. 
See People v. Wood, 126 N. Y. 249, 271, 27 N. E. 362, 368; Maynard ». Vinton, 59 
Mich. 139, 152, 26 N. W. 401, 407. To the effect that it is incompetency, see Stein v. 
Bowman, 13 Pet. (U. S.) 209, 222. This privilege survives the relation when termi- 
nated by death. Doker v. Hasler, R.& M. 198. Or by divorce. Griffeth v. Griffeth, 
162 Ill. 368, 44 N. E. 820. 

3 MgE., REV. STAT., 1903, c. 84, § 107. 

M4 Minn., REv. Laws, 1905, § 4660. 

% Mass., Rev. Laws, 1902; c. 175, § 20; Mo., ANN. STAT., 1906, § 2637. 

16 y Bt. Comm. 443; 1 East P. C. 455; Lord Audley’s Case, 3 How. St. Tr. 402 
(rape); State v. Davis, 3 Brev. (S.C.) 3 (assault and battery); Wakefield’s Case, 2 Lew. 
C. C. 279 (fraudulent abduction and marriage). 

17 See Bentley v. Cooke, 3 Dougl, 422, 424. 

18 See Soule’s Case, 5 Green]. (Me.) 407. 

19 Desertion is not a personal injury to come within the exception. Reeve ». Wood, 
to Cox C. C. 58. Nor is larceny by wife of husband’s goods. Queen v. Brittleton, 12 
Q. B. D. 266. Nor conspiracy by husband to charge wife with adultery. State v. 
Burlingham, 15 Me. 104. 

20 THE CRIMINAL EVIDENCE ACT, 1808, supra, § 4, does not provide for this excep- 
tion. 

* Adultery is a crime against the other. State v. Bennett, 31 Ia. 24. Comira, State 
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RECENT CASES. 


BAILMENTS — BAILEE AND THIRD PERSONS — MEASURE OF DAMAGES IN 
AcTIONS FoR InyuRY TO BAILED CHaTTELs. — The plaintiff hired a horse from 
a livery stable. The defendant negligently caused the death of the horse. 
Held, that the plaintiff may recover the full value of the horse. Compton v. 
Allward, 48 Can. L. J. 109 (Maintoba, K. B.). See NorEs, p. 655. 


BAILMENTS — BAILoR AND BatLEE — Duty oF One LettiInG CARRIAGES 
To Inspect. — The plaintiff was injured by the breaking of the axle of a buggy 
hired from the defendant for a drive. The defect could have been known by 
the exercise of proper care by the defendant. Held, that the defendant is liable 
for the injury to the plaintiff. Denver Omnibus & Cab Co. v. Madigan, 120 
Pac. 1044 (Colo., Ct. App.). 

A coach owner is liable to passengers for accidents caused by his failure 
to inspect the coach. Bremner v. Williams, 1 C. & P. 414. See Ingalls v. 
Bills, 50 Mass. 1,15. There is also some authority that one who lets vehicles 
incurs a similar liability to hirers. See Hadley v. Cross, 34 Vt. 586, 588; Hyman 
v. Nye, 6 Q. B. D. 685, 687. But the duty of a coach owner or other common 
carrier to a passenger differs from the duty of a letter to a hirer, since the per- 
formance of the carrier’s duty is a matter of public concern. Railroad Co. v: 
Lockwood, 17 Wall. (U.S.) 357. See Davis v. Chicago, etc. Ry. Co., 93 Wis. 470, 
483, 67 N. W. 16, 20. It would seem, therefore, that the liability of the 
letter of carriages depends not on the law of carriers but on that of bailments 
for hire. It has been held in England that a bailor warrants that the property 
hired is reasonably fit for the bailee’s purposes. Jones v. Page, 15 L. T. N.S. 
619; Vogan v. Oulton, 79 L. T. N. S. 384. American courts have held, however, 
that the principle of caveat emptor applies, and that, accordingly, recovery, if 
allowed, must be based on negligence. Horne v. Meakin, 115 Mass. 326; Glenn 
v. Winters, 17 N. Y. Misc. 597, 40 N. Y. Supp. 659. Such negligence is held to 
consist in exposing hirers of property to danger by reason of defects therein 
of which the owner ought to know. Connors v. Great Northern Elevator Co., 
go N. Y. App. Div. 311, 85 N. Y. Supp. 644. Cf. Elliott v. Hall, 15 Q. B. D. 
315. 


Brtts AND Notes — CHEcks — CHECK CONSTRUED AS ASSIGNMENT OF 
Funp. — The plaintiff sued as executor to recover the amount of a check drawn 
by his testator on the defendant bank. The check was presented before the 
testator’s death but was paid after notice of the event. Held, that the plain- 
tiff cannot recover. Wasgait v. First National Bank, 134 N. W. 224 (Minn.). 

The principal case adopts the view that a check is an assignment pro tanto 
of the funds of the drawer. See 2 DANIEL, NEGOTIABLE INSTRUMENTS, 5 ed., 
§ 1638. While this was formerly the rule in Illinois, Nebraska, Iowa, and 
Kentucky, the Negotiable Instruments Law has changed it. See BRANNAN, 
NEGOTIABLE INSTRUMENTS Law, § 189. But it is still law in South Carolina, 
Fogarties v. President, etc. of State Bank, 12 Rich. L. (S. C.) 518; Simmons v. 
Bank of Greenwood, 41 S. C. 177, 19 S. E. 502. Strictly the depositor has no 
money in the bank but simply a debt against the bank for the amount of the 





v. Armstrong, 4 Minn. 335. And so incest. State v. Chambers, 87 Ia. 1, 53 N. W. 
1090. Conlra, State v. Burt, 17 S. D. 7, 94 N. W. 409. And so perhaps where wife is 
wrongfully deprived of dower rights. See Hach 2. Rollins, 158 Mo. 182, 190, 59 S. W. 
232, 234. But bigamy has been held not a crime against the other. Bassett v. United 
_— 137 U.S. 496, 11 Sup. Ct..165; People v. Quanstrom, 93 Mich. 254, 53 N. W. 
165. 
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deposit. O’Connor v. Mechanics’ Bank, 124 N. Y. 324, 26 N. E. 816. See Flor- 
ence Mining Co. v. Brown, 124 U.S. 385, 391, 8 Sup. Ct. 531, 534. The universal 
power to stop payment on a check shows that it is not even an assignment of the 
debt. See 17 Harv. L. Rev. 104, 113-114. The result of the principal case 
might be reached on the ground that death does not revoke the bank’s power to 
pay. See 14 Harv. L. Rev. 588. Contra, Pullen v. Placer County Bank, 138 Cal, 
169, 71 Pac. 83; Weiand’s Admr. v. State National Bank, 112 Ky. 310, 65 S. W. 
617. If the bank pays without notice, it will be protected. See Brennan v. 
Merchants’ National Bank, 62 Mich. 343, 346, 28 N. W. 881, 882; 17 Harv. 
L. Rev. 104, 117. If the common-law rule as to revocation of agency by death 
is thus abandoned, it would seem consistent to hold that, even if known, death 
has no effect on an outstanding order. See Morse, BANKS AND BANKING, 
4 ed., § 400. The Negotiable Instruments Law, though silent on this point, 
provides that a check is a bill of exchange. See BRANNAN, NEGOTIABLE INSTRU- 
MENTS Law, § 185. And the drawer’s death does not revoke the power to 
accept a bill of exchange. Billing v. Devaux, 3 M. & G. 565. See Cutts v. 
Perkins, 12 Mass. 205, 210. 


Conriict or LAws— RECOGNITION OF FOREIGN JUDGMENTS — EFFECT AT 
Situs OF LAND OF FoREIGN DECREE FOR CONVEYANCE OF LAND As ALIMONY. — 
The plaintiff, a citizen of New York, married the defendant, a citizen of Swit- 
zerland, in France. The plaintiff conveyed in fee to the defendant a one half 
interest in real property, situated in New York. The plaintiff then secured a 
divorce in Switzerland, whose law required a divorced husband to reconvey 
all property which his former wife had transferred to him during the existence 
of the marriage. The plaintiff in New York asked for a decree for reconveyance. 
Held, that the plaintiff has no right to the relief prayed. De Graffenried v. 
De Graffenried, 132 N. Y. Supp. 1107 (App. Div.). See Notes, p. 653. 


Conruict or Laws — Situs or CHosEes rn ACTION — JURISDICTION IN 
Rem.— A debtor, garnished in Illinois, pleaded a prior assignment by the prin- 
cipal defendant. The assignee, who, it would seem, was not in Illinois, was 
made a party and properly served according to Illinois law. The assignee did 
not appear, and the debtor-garnishee paid. The assignee later sued him in 
Iowa. Held, that the Illinois judgment is a bar. Stelizer v. Chicago, M. & 
St. P. Ry. Co. 134 N. W. 573 (Ia.). See Notes, p. 651. 


ConstiTuTIONAL LAw—Ex Post Facro ann Retroactive Laws — 
STATUTE ADMITTING EVIDENCE AGAINST AccUSED. — A statute provided that 
no evidence or pleading of a party obtained from him by judicial proceeding 
should be used against him in any criminal case. The statute was repealed 
after the commission of a forgery for which the defendant was indicted, but 
before trial. The forged writing had been incorporated by the defendant into 
his pleadings in a civil case. Held, that the writing is not admissible in evidence 
against him. Frisby v. United States, 44 Chic. Leg. N. 227 (D. C., Ct. App., 
Jan. 2, 1912). 

A statute giving certain evidence the effect of a presumption cannot operate 
retrospectively in criminal cases. State v. Cincinnati Tin & Japan Co., 66 Oh. 
St. 182, 64 N. E. 68; State v. Bond, 4 Jones (N.C.) 9. A fortiori, if the pre- 
sumption is conclusive. United States v. Hughes, Fed. Cas., No. 15,416; 
Kring v. Missouri, 107 U. S. 221, 2 Sup. Ct. 443. These are really changes 
in substantive law. See THAYER, PRELIMINARY TREATISE ON EVIDENCE, 
chap. viii. Changes in procedure destroying substantial rights of the ac- 
cused are ex post facto laws. State v. Baker, 50 La. Ann. 1247, 24 So. 240. 
See Calder v. Bull, 3 Dall. (U. S.) 386, 390; Hallock v. United States, 185 
Fed. 417, 422. Thus, a statute allowing conviction upon evidence previously 
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insufficient is ex post facto, though creating no presumption. Hart v. State, 
40 Ala. 32; Goode v. State, 50 Fla. 45, 39 So. 461. But one changing the com- 
petency of witnesses is not. Hopt v. Territory of Utah, 110 U. S. 574, 4 Sup. 
Ct. 202; Wester v. State, 142 Ala. 56, 38 So. 1010; Mrous v. State, 31 Tex. 
Cr. R. 597, 21 S. W. 764. The courts apparently give no weight to the differ- 
ence between changes in admissibility of the evidence and changes in its 
legal effect. State v. Johnson, 12 Minn. 476. Nor to the fact that the statute 
admits, rather than excludes, the evidence. Cf. O’Bryan v. Allen, 108 Mo. 
227, 18 S. W. 892. What is a permissible change of the accused’s rights seems a 
matter of degree. In the principal case, the statute applied only to criminal 
cases. The retroactive effect of a statute admitting in all cases writings pre- 
viously inadmissible has been held constitutional. Thompson v. Missouri, 
171 U. S. 380, 18 Sup. Ct. 922. The breadth of such a statute may more 
conclusively negative any legislative intent of breaking faith to the accused, but 
the distinction seems fine, and the presumption in favor of the constitution- 
ality of the statute should prevail. 


CONSTITUTIONAL LAw — PoWERS OF THE JuDICIARY — No JURISDICTION 
TO ENFORCE CONSTITUTIONAL GUARANTEE OF REPUBLICAN ForM OF GOVERN- 
MENT. — An amendment to the Constitution of Oregon provided for the initia- 
tive and referendum. The defendant corporation was taxed under a statute 
enacted by a reference to the people. It sought to avoid the tax on the ground 
that the statute and amendment violated the provision in the Federal Consti- 
tution that guarantees to each state a republican form of government. The 
Supreme Court of Oregon sustained the tax. The defendant appealed to the 
Supreme Court of the United States. Held, that the case be dismissed for 
want of jurisdiction. Pacific States Tel. & Tel. Co. v. Oregon, U. S. Sup. Ct., 
Feb. 19, 1912. See NOTES, p. 644. 


CoRPORATIONS — STOCKHOLDERS: RicHTs INCIDENT TO MEMBERSHIP — 
StatuToRY RicHT TO INSPECTION oF Stock Boox. —A statute provided 
that the stock book of every stock corporation should be open daily for the 
inspection of its stockholders, and provided for the recovery of a penalty and 
damages for refusal to allow inspection. On an application by a stockholder 
for a writ of mandamus to compel allowance of an inspection, the corporation 
stated facts showing that the relator’s purpose in seeking an examination 
was “sinister and inimical to the defendant.” Held, that the writ should be 
denied. People ex rel. Britton v. American Press Association, 133 N. Y. Supp. 
216 (App. Div.). 

The following decisions support the principal case. Wight v. Heublein, 111 
Md. 649, 75 Atl. 507; State ex rel. O’Hara v. National Biscuit Co., 69 N. J. L. 
198, 54 Atl. 241; Commonwealth v. Empire Passenger Ry. Co., 134 Pa. St. 
237, 19 Atl. 629. But the weight of authority is contra. Mutter v. Eastern 
and Midlands Ry. Co., 38 Ch. D. 92; Cincinnati Volksblatt Co. v. Hoffmeister, 
62 Oh. St. 189, 56 N. E. 1033; Venner v. Chicago City Ry. Co., 246 Ill. 170, 92 
N. E. 643. The legislature could expressly provide that mandamus should al- 
ways be granted. And it is frequently argued that the existing statutes intend 
to procure an absolute right to inspect the books in order to protect the stock- 
holder from any possibility of baffling litigation. Johnson v. Langdon, 135 
Cal. 624, 67 Pac. 1050; Kimball v. Dern, 116 Pac. 28 (Utah). But the inter- 
ests of the corporation and the other stockholders are entitled to some consider- 
ation. And in the absence of express legislative command, it is submitted that 
mandamus should not be granted to one who has not clean hands. Such a 
plaintiff should be remitted to his suit for damages in which no issue of the 
stockholder’s purposes could be raised. However, the current of judicial opin- 
ion in New York is against the principal case. People ex rel. Callanan v. 
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Keeseville, etc. R. Co., 106 N. Y. App. Div. 349. See Henry v. Babcock & Wil- 
cox Co., 196 N. Y. 302, 305, 89 N. E. 942, 943. 


CrmmnaL Law — DEFENSES — DvrEss IN ROBBERY AS DEFENSE TO 
Resuttinc Murper. — The defendant under duress participated in a robbery 
which ended in the murder by the defendant’s associate of the person robbed. 
A statute provided that duress should be an excuse for any crime except murder. 
Held, that the defendant may be convicted of murder. State v. Moretti, 120 
Pac. 102 (Wash.). 

A person is guilty of murder if killing accidentally results from his own act 
in the commission of robbery. People v. Milton, 145 Cal. 169, 78 Pac. 549. Cf. 
Regina v. Serné, 16 Cox C. C. 311. See 1 HALE, PLEAS oF THE CROWN, 465. 
If, however, the defendant has a justification for the robbery, he should not 
be held for the accidental consequences, because the necessary legal blame- 
worthiness is absent. Cf..Queen v. Bruce, 2 Cox C. C. 262; Williams v. State, 
81 Ala. 1, 1 So. 179. Thus, if the killing in the principal case resulted from 
the defendant’s own act, and the statute excuses that act, the defendant 
should not be held. This, it seems, is the reasonable interpretation, since penal 
statutes are to be construed in favor of the accused. Commonwealth v. Standard 
Oil Co., 101 Pa. St. 119. In the absence of excuse, the defendant would 
be guilty of murder even though the killing is the act of a confederate. 
State v. Barrett, 40 Minn. 77, 41 N. W. 463; State v. King, 24 Utah 482, 68 Pac. 
418. Cf. Commonwealth v. Moore, 121 Ky. 97, 88 S. W. 1085. And even if the 
statute provides an excuse for the defendant’s act, the defendant might be held 
for his confederate’s act on a doctrine analogous to that of agency. Cf. People 
v. Knapp, 26 Mich. 112; Williams v. State, supra. But, it issubmitted, the de- 
fendant should be considered guilty of murder only as a result of his own act 
of robbery, and so should not be held. 


DEEDS — CONSTRUCTION AND OPERATION IN GENERAL—Parot Evt1- 
DENCE TO VARY RECITAL OF CONSIDERATION. —A deed to an intestate 
from his mother recited a consideration of $2000. The heirs of the whole 
blood contested the estate with those of the half blood under a statute provid- 
ing that an estate which vested in an intestate by gift from an ancestor should 
descend from him solely to relatives of the blood of that ancestor. Held, 
that parol evidence is admissible to show that the sole consideration for the 
deed to intestate was love and affection. Harmanv. Fisher, 134N.W. 246 (Neb.). 

The recital of consideration in a deed cannot be contradicted for the purpose 
of defeating the instrument as a conveyance. Grout v. Townsend, 2 Den. 
(N. Y.) 336; Miller v. Edgerton, 38 Kan. 36. But with this exception courts 
allow great latitude of inquiry as to what, if any, consideration really passed 
between the parties. See 2 Devin, DEEps, 3 ed., § 834. In suit for the pur- 
chase price the grantor may show that none, or not all, of the consideration was 
in fact paid. Gully v. Grubbs, 1 J. J. Marsh. (Ky.) 387; Bowen v. Bell, 20 
Johns. (N. Y.) 338. But see Baker v. Dewey, 1 B. & C. 704, 707; Lampon v. 
Corke, 5 B. & Ald. 606, 611. Or he may show that payment was to be in some- 
thing other than money. M’Crea v. Purmort, 16 Wend. (N. Y.) 460. For most 
purposes the consideration clause is regarded as a mere acknowledgment, 
subject to contradiction by parol like any other receipt. See 4 WicMoRE, 
EVIDENCE, § 2433. It has been held that, though the amount of consider- 
ation may be varied by parol, its kind cannot, so as to change the deed from 
one of purchase to one of gift and alter the descent. Groves v. Groves, 65 
Oh. St. 442, 62 N. E. 1044. Cf. Yates v. Burt, 143 S. W. 73 (Mo.). But to 
make such a distinction would enable the grantor to make a gift and yet avoid 
the applicable statute of descent. The result of the principal case seems pre- 
ferable. Rockhill v. Spraggs, 9 Ind. 30; Meeker v. Meeker, 16 Conn. 383. 
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Eminent DoMAIN— WHEN IS PropERTY TAKEN—GRADE OF STREET 
CHANGED BY RAILROAD. — In raising the grade of its roadbed, the defendant 
railroad company was required by a city ordinance to make the necessary 
alterations in the grade of streets crossed by the railroad, as directed by the 
city engineer. The grade of the street in pei of the plaintiff’ $ property was 
raised. Held, that she is entitled to compensation for ae to her right of 
er Pittsburg, C., C. & Si. L. Ry. Co. v. Atkinson, 97 N. E. 353 (Ind., App. 
Ct.). 

The alteration of street grades for street purposes gives abutters no claim 
to compensation. Callender v. Marsh, 1 Pick. (Mass.) 418. See 1 Lewis, Emi- 
NENT Doman, 3 ed., §§ 133, 134,137. It is otherwise if the street is modified to 
serve as a dike or furnish materials for another street. City of Shawneetown v. 
Mason, 82 Ill. 337; Mayor, etc. of Macon v. Hill, 58 Ga. 595. Raising an ap- 
proach for an ordinary bridge is a street purpose. Willis v. Winona City, 59 Minn. 
27, 60 N. W. 814; Willets Mfg. Co. v. Board of Chosen Freeholders, 62 N. J. L. 
95, 40 Atl. 782. Elevating one for private accommodation is not. Ranson v. City 
of Sault Ste. Marie, 143 Mich. 661, 107 N. W. 439. But a street purpose does 
not cease to be such because a corporation is required to execute it. Chicago, 
etc. Ry. Co. v. Johnson, 45 Ind. App. 162, 90 N. E. 507; Conklin v. New York, 
etc. Ry. Co., 102 N. Y. 107, 6 N. E. 663. Accordingly, many courts deny 
damages for changes in grade through the construction of a railroad crossing. 
Rauenstein v. New York, etc. Ry. Co., 136 N. Y¥. 528, 32 N. E. 1047; Atchison, 
etc. R. Co. v. Arnold, 52 Kan. 729, 35 Pac. 780. Certainly there is no less a 
street after the change. City of New Haven v. New York & New Haven R. Co., 
39 Conn. 128; Louisville Steam Forge Co. v. Mehler, 112 Ky. 438, 64 S. W. 652. 
Yet, since the necessity is for the accommodation of a distinct line of travel, not 
for any additional utility in the street itself, the better opinion and the probable 
weight of authority support the principal case. Buchner v. Chicago, etc. Ry. Co., 
56 Wis. 403, 60 Wis. 264, 14 N. W. 273, 19 N. W. 56; Perrine v. Pennsylvania 
R. Co., 72 N. J. L. 398, 61 Atl. 87. The doctrine extends to all subsequent — 
improvements necessary to preserve the utility of a preéxisting street. Burritt 
v. City of New Haven, 42 Conn. 174. In the construction of a new street, how- 
ever, a crossing would seem to be a necessary part. Cf. Northern Central Ry. 
Co. v. Mayor, etc. of Baltimore, 46 Md. 425; City of Chester v. Philadelphia, 
etc. R. Co., 3 Walk. (Pa.) 368. If so, its subsequent alteration apparently 
involves no new burden on adjoining land. Contra, Egbert v. Lake Shore, etc. 
Ry. Co., 6 Ind. App. 350, 33 N. E. 659. 


EXECUTORS AND ADMINISTRATORS — RicHTS, POWERS, AND Duties — Ac- 
COUNTABILITY FOR ACQUISITIONS FROM LEGATEE. — Before legacies were 
payable, after a legatee had given him a power of attorney to pledge or assign 


‘her legacy of $2381.25 for $2000, the executor advanced that sum to her from 


his own money. When he discharged the legacy she returned the balance in 
recognition of the accommodation. Held, that the executor is liable to account 
to the estate for the balance, minus legal interest on the amount loaned. Matter 
of De Vany, 147 N. Y. App. Div. 494, 132 N. Y. Supp. 582. 

Like other fiduciaries, an executor is not allowed to transfer to himself any 
interest in the estate. Michoud v. Girod, 4 How. (U. S.) 503. Such transac- 
tions, however, are not void, but voidable by the beneficiaries. Den d. Hance 
v. McKnight, 11 N. J. L. 385; Remick v. Butterfield, 31 N. H. 70. A purchase 
directly from an individual beneficiary cannot be avoided if the executor 
sustains the burden of proving the transaction equitable. State ex rel. Jones 
v. Jones, 131 Mo. 194, 33 S. W. 23. Cf. Brown v. Cowell, 116 Mass. 461. See 
1 Perry, TRUSTS AND TRUSTEES, 6 ed., § 205. In any event, the other bene- 
ficiaries cannot avoid it. See Clark v. Jacobs, 56 How. Pr. (N. Y.) 519, 522. 
But cases confuse this with the question whether they can hold the executor 
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as constructive trustee. Peyton v. Smith, 22 N. C. 325; Hale v. Aaron, 77 
N. C. 371. They cannot, against the right of the vendor to avoid. Barton v. 
Hassard, 3 Dr. & War. 461. But, irrespective of actual fraud, the danger in 
a conflict of interest requires that all profits from discounting the claims of 
creditors should accrue to the estate. Woods v. Irwin, 163 Pa. St. 413, 30 
Atl. 232; Cox v. John, 32 Oh. St. 532. The executor is equally acting within 
his duties and under the advantage of his official knowledge when buying at a 
discount the claims of legatees. Lovett v. Morey, 66 N. H. 273, 20 Atl. 283. 
There seems to be no reason for a different rule. Conira, Peyton v. Smith, 
supra; Hale v. Aaron, supra. Finding that the transaction was not a gift but 
a payment on account of the advancement, the court in the principal case 
probably reached the correct result. 


INSURANCE — FiIpetity INSURANCE — VARIATION OF Risk.—A bond ex- 
ecuted by the defendant to secure the plaintiff bank against loss incurred 
through employing X. as assistant cashier contained a provision “that the 
employé can perform other duties than those properly belonging to the position 
mentioned . . . without notice .. . to the company.” After the bond was 
executed, X. acquired a majority of the stock of the bank, and became a 
director and cashier. He then defaulted. Held, that the defendant is discharged 
from liability on the bond. Farmers’ & Merchants’ State Bank v. United 
States Fidelity & Guaranty Co., 133 N. W. 247 (S. D.). 

The equitable defense based on variation of risk by reason of a material 
change in the employee’s duties is waived in this case by the clause in the 
bond. Fidelity and.Casualty Co. v. Gate City National Bank, 97 Ga. 634, 25 
S. E. 392; Champion Ice, etc. Co. v. American Bonding & Trust Co., 115 Ky. 
863, 75S. W. 197. Contra, National Mechanics’ Banking Association v. Conkling, 
90 N: Y. 116. The contract of insurance is a personal one. See Frost, GuAR- 
ANTY INSURANCE, 2 ed., § 113 (E). A change in the personality of the insured, 
a change in partnership, or from a partnership to a corporation, would give a 
defense. Dance v. Girdler, 1 B. & P. N. 34; Dry v. Davy, 10 A. & E. 30. But 
though the membership of a corporation is always changing, the corporation 
remains the same. Cf. London, etc. Ry. Co. v. Goodwin, 3 Exch. 320. The 
majority of the court rest their decision on the ground that the subsequent 
acquisition of a majority of the stock by the employee brought about a situa- 
tion not contemplated by the parties, in which it would be unconscionable 
to continue to hold the surety to his legal obligation without giving notice. 
No cases have been found to support the decision. Where the risk is increased 
through no act of the obligee, the cases go no further than to give a defense 
when the employee is retained in service after knowledge of his dishonesty. 
Phillips v. Foxall, L. R. 7 Q. B. 666; Watertown Fire Ins. Co. v. Simmons, 131 
Mass. 85. It is submitted that the facts of the principal case do not warrant a 
further imposition of affirmative duties on the insured. 


INTERSTATE ‘COMMERCE — INTERSTATE COMMERCE CoMMISSION — POWER 
TO Deny REPARATION ON GRouND oF LacuEs. — A shipper sought reparation 
through the Interstate Commerce Commission for excessive freight charges. 
The commission found that the rate charged was unreasonable, but denied 
relief for all charges previous to the filing of the complaint on the ground of 
laches. Held, that it cannot deny relief on such a ground. Russe v. Interstate 
Commerce Commission, U. S. Commerce Ct., Feb. 13, 1912. 

The Interstate Commerce Commission derives all its powers from the Inter- 
state Commerce Act of 1887 and its supplements, and can exercise no powers 
which are not given it thereby. See BEALE & Wyman, Rartroap RaTE REc- 
ULATION, § 1034. In considering a complaint its sole consideration must be 
whether or not the situation which the carriers have created violates that act. 
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See New York Produce Exchange v. Baltimore & Ohio R. Co., 7 Interst. C. Rep. 
612, 658. Thus, the commissioners have no power to declare a rate unreason- 
able on the ground that the carrier has estopped itself from making a raise by 
a long-continued lower rate. Southern Pacific Co. v. Interstate Commerce Com- 
mission, 219 U. S. 433, 31 Sup. Ct. 288. If they proceed in a federal court to . 
enforce their order, they are not prejudiced by the fact that the original com- 
plainant came before them with unclean hands. Interstate Commerce Commis- 
sion v. Southern Pacific Co., 132 Fed. 829. Nor can the fact that the shipper 
has been engaged in an unlawful combination bar his right to relief at the hands 
of the commission. Tift v. Southern R. Co., 10 Interst. C. Rep. 548. The act 
allows the shipper two years in which to file his complaint. U. S. Comp. 
Stat., SUPP. 1909, 1159. It seems an unwarranted assumption of authority 
for the commission to shorten the time expressly allowed by the very act which 
it was created to enforce. 


JupcMENTS — OPERATION AS Bar TO OTHER AcTIONS— EFFECT OF JuDG- 
MENT AS JUSTIFICATION FOR ACTS DONE BEFORE ITS REVERSAL. — A decree 
that the defendant was entitled to a certain amount of the water of a stream 
was reversed on an appeal by the plaintiff. The undertaking given on appeal 
did not stay the operation of the decree. After the rendering of the decree 
and before its reversal the defendant used the amount of water allowed by the 
decree. Heid, that the plaintiff cannot recover for damage to his land caused 
thereby. Porter v. Small, 120 Pac. 393 (Or.). 

It seems to be well settled that no action in tort will lie for acts done in pur- 
suance of an erroneous judgment, subsequently reversed. Where the alleged 
tort is false imprisonment, no tort is committed, since irregularity in the legal 
process is an element of the wrong. Simpson v. Hornbeck, 3 Lans. (N. Y.) 
53; Williams v. Smith, 14 C. B. N.S. 596. In other cases, however, by the re- 
versal the acts done are subsequently proved wrongful; yet the fact that they 
are done in pursuance of a legal judgment is regarded as a justification. Lor- 
ing v. Steineman, 42 Mass. 204; Thompson v. Reasoner, 122 Ind. 454, 24 
N. E. 223. Cf. Day v. Bach, 87 N. Y. 56. To allow the action would involve the 
assumption that a valid judgment is not a foundation of rights. Bridges v. 
McAlister, 106 Ky. 791, 51 S. W. 603. Cf. Mark v. Hyatt, 135 N. Y. 306, 31 
N. E. 1099. Though this may work a hardship on the defendant, he may 
protect himself by getting a stay of execution, on giving a proper bond. But 
it seems also well settled that the defendant must restore any profit he may 
have made, since it is not equitable for him to keep it. Lott v. Swezey, 29 
Barb. (N. Y.) 87; Travellers’ Ins. Co. v. Heath, 95 Pa. St. 333. In the princi- 
pal case, however, the question of restitution was not presented. 


LEGISLATURES — RiGHT OF SPEAKER TO PREVENT DISORDER BY COMPEL- 
LING ATTENDANCE OF MEMBER. —A member of a colonial legislative as- 
sembly left the chamber in a disorderly manner. As a necessary measure, 
to prevent further disorder, the speaker had the sergeant-at-arms bring 
him back and admonished him. Held, that the speaker is liable in an action 
for false imprisonment. Perry v. Willis, 11 N.S. W. S. R.. 479. 

A colonial legislative assembly has no inherent power to punish either a 
stranger or one of its members for contempt. Kielley v. Carson, 4 Moore 
P. C. 63; Doyle v. Falconer, 4 Moore P. C. N. S. 203. Every legislative as- 
sembly, when duly constituted, has the power to compel the attendance of 
its members. See Cusninc, Law & Practice or LEGISLATIVE ASSEMBLIES, 
2 ed., § 264. A member who is guilty of disorderly conduct in the assembly 
may be removed by order of the assembly. See Doyle v. Falconer, supra, 
219, 220. It has been held that this power of removal is impliedly delegated 
to the speaker as necessarily incident to his office as presiding officer. Toohey 
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v. Melville, 13 N.S. W. L. R. 132. See Lucas v. Mason, L. R. 10 Exch. 251, 
254. It is not.certain that the assembly could compel the attendance of a 
member to be réprimanded rather than to aid in its legislative functions. But 
conceding this power in the assembly, it is not such a needful incident to the 
office of the speaker that it can fairly be said to be delegated to him in 
the absence of an express authorization. The result reached by the court 
in the principal case is thus, it seems, correct. 






— Licenses — Licensor’s Liapiyiry TO LICENSEE — AFFIRMATIVE NEGLI- 
GENT Acts. — The plaintiff, in common with the public, had for many years 
used a road across the defendant’s premises, on which a quarry had gradually . 
been enlarged in the direction of the roadway. The excavation was then 
rapidly advanced toward and across the road without the plaintiff’s knowledge. 
The plaintiff, while walking on the road at night, fell into the quarry and was 
injured. Held, that he cannot recover. Fox v. Warner-Quinlan Asphalt Co., 
204 N. Y. 240, 97 N. E. 497. 
Continuous use of a private way by members of the public makes them 
no more than bare licensees. Stevens v. Nichols, 155 Mass. 472, 29 N. E. 1150. 
Cf. Hounsell v. Smyth, 7 C. B. N.S. 731. Contra, Hanson v. Spokane, etc. Water 
Co., 58 Wash. 6, 107 Pac. 863. The landowner owes to licensees no duty to 
make the premises safe. Gautret v. Egerton, L. R. 2 C. P. 371. It has been 
held that he is liable to them only for wilful injury. Jilinois Central R. 
Co. v. Godfrey, 71 Ill. 500; Dixon v. Swift, 98 Me. 207, 56 Atl. 761. Since, ; 
however, the presence of licensees is foreseeable, most courts hold that prop- 
erty-owners must refrain from acts likely to injure them. Corrigan v. Union 
Sugar Refinery, 98 Mass. 577; Felton v. Aubrey, 74 Fed. 350. A distinction has 
been made between directly bringing force to bear against licensees and alter- 
ing the condition of the premises without taking proper precautions, which 
has been held a mere omission. Nicholson v. Erie Ry. Co., 41 N. Y. 525. See 
Byrne v. New York, etc. R. Co., 104 N. Y. 362, 366, 10 N. E. 539, 540. Al- 
teration, however, is certainly affirmative action, and if calculated to injure 
licensees, is negligence towards them. Corby v. Hill, 4 C. B. N. s. 556; Rooney ; 
v. Woolworth, 78 Conn. 167, 61 Atl. 366. The landowner, however, may prop- 
erly assume that they will foresee the gradual changes likely to be made in f 
the ordinary course of business. M’Cann v. Thilemann, 36 N. Y. Misc. 145, 
72 N. Y. Supp. 1076. Where, however, the alteration, as in the principal 
case, is made suddenly and without warning, it would seem that the defendant 
should be liable. Cf. Carskaddon v. Mills, 5 Ind. App. 22, 31 N. E. 550. 






ManpaAmus — Parties — RIGHT OF PRIVATE CITIZEN TO ComPeEL Is- 
SUANCE OF WARRANT FOR ARREST. — The petitioner, a private individual, 
sought by mandamus proceedings to compel a justice of the peace to issue a 
warrant for arrest on a criminal charge of baseball playing on Sunday. Held, 
that heis not a proper relator. Nichelson v. State ex rel. Blitch, 57 So. 194 (Fla.). 

By the weight of authority any member of the public may institute pro- 
ceedings in mandamus on a matter of public interest without showing any spe- 
cial interest in himself. People ex rel. Case v. Collins, 19 Wend. (N. Y.) 56; State 
ex rel. Ferry v. Williams, 41 N. J. L. 332. The principal case denies the plaintiff 
the right on the ground that the matter in question is of interest only to the state 
as sovereign. There is, doubtless, a distinction between matters of interest 
to the government as such and those of interest to the public. See Berube 
v. Wheeler, 128 Mich. 32, 35, 87 N. W. 50, 51. But it is submitted that the 
public is interested in this particular matter. The authorities recognize such 
an interest in a private citizen to force a magistrate to act in his proper district. 
State ex rel. Ferguson v. Shropshire, 4 Neb. 411. So also the public is interested 
in the enforcement of the liquor laws. State ex rel. Ferry v. Williams, supra. 
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And indeed the criminal law would seem to be chiefly concerned with wrongs 
injurious to the public at large. See 1 Bishop, New Criminat Law, § 32. 
Cf. BoSANQUET, PHILOSOPHICAL THEORY OF THE STATE, 37, 39. When a public 
officer refuses to perform his function, the citizen has no adequate remedy but 
_mandamus. This consideration, however, leads to a modification of the citi- 
zen’s right in that he must show that the officer does not intend to perform 
his duty before he may enforce. performance by mandamus. In re Whitney, 
3 N. Y. Supp. 838. 


MonicrpAL Corporations — LiaBiity ror Torts — Injury From FALt- 
ING Limp oF DEAD TREE ON STREET. — The plaintiff was injured by a limb 
falling from a tree standing on a public street. The tree had been in a dan- 
gerous condition over a year. Held, that the municipal corporation is not 
liable. Dyer v. City of Danbury, 81 Atl. 958 (Conn.). See Notes, p. 646. 


Municrpat CorPpoRATIONS — LIABILITY FOR Torts — ULTRA VirES UNDER- 
TAKING. — The plaintiff was injured by a blast from a quarry, operated by the 
municipal authorities. The city had no power to operate the quarry. Held, 
that the plaintiff cannot recover. City of Radford v. Clark, 73 S. E. 571 (Va.). 
See Notes, p. 648. 


PATENTS — EFFECT OF DECREE FOR DEFENDANT IN INFRINGEMENT SUIT. — 
A patent for certain wheels was declared invalid in a suit in the Seventh Cir- 
cuit against the Kokomo Company. The patent was held valid in the Second 
Circuit, and this holding was affirmed by the Supreme Court. Purchasers 
of wheels from the Kokomo Company are sued for infringement in the second 
Circuit. Held, that they are not protected by the decree in favor of the seller. 
Hurd v. Seim, 189 Fed. 591 (Circ. Ct., N. D. N. Y.); Hurd v. Woodward Co., 
190 Fed. 28 (Circ. Ct., N. D. N. Y.). See Notes, p. 649. 


PATENTS — INFRINGEMENT — LICENSE RESTRICTION THAT USER Buy 
UNPATENTED SUPPLIES ONLY FROM PATENTEE. — Patented mimeographs 
were sold with license restrictions that they be used only with supplies of the 
patentee’s production. The defendant sold unpatented ink with the expec- 
tation that it would be used on the patented mimeograph. Held, that the 
defendant is guilty of contributory infringement. Henry v. A. B. Dick Co., 
U. S. Sup. Ct., March 11, 1912. See Notes, p. 641. 


Quasi-Contracts — Money Pain UNDER DvuREss OR COMPULSION OF 
Law — RECOVERY OF TAXES COLLECTED UNDER UNCONSTITUTIONAL STATUTE. 
— A state statute levied an unconstitutional tax upon foreign corporations and 
provided for heavy monetary penalties and forfeiture of the right to do business 
upon failure to pay. Held, that a corporation paying the tax under protest 
may recover it. Afchison, etc. Ry. Co. v. O'Connor, 32 Sup. Ct. 216. 

A state statute levied a franchise tax upon foreign corporations authorized 
to do business in the state and provided for a heavy penalty and forfeiture of 
the right to do business upon non-payment. The supreme court of the state 
had held that a previous similar statute applied only to corporations doing 
intrastate business. Held, that a foreign corporation doing interstate business 
cannot recover the tax paid under protest. Gaar, Scott & Co. v. Shannon, 32 
Sup. Ct. 236. 

Institution of suit on an illegal claim is not duress, since the invalidity of 
the claim may be shown as a defense. See Town Council v. Burnett, 34 Ala. 
400, 404; Oceanic Steam Navigation Co. v. Tappan, 16 Blatch. (U. S.) 296, 
301. But see KEENER, Quasi-ConTRACTS, 434. Nor is a demand for property 
under a void warrant duress, unless the warrant is primé facie valid, for sucha 
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warrant may be resisted. Cf. Sowles v. Soule, 59 Vt. 131, 7 Atl. 715; Canfield 
Salt & Lumber Co. v. Township of Manistee, 100 Mich. 466, 59 N. W. 164. 
See 2 CooLEy, TAXATION, 3 ed., 1476. And since mere sale of realty under an 
illegal tax claim is void and does not cloud the title, it is not duress. City of 
Detroit v. Martin, 34 Mich. 170; Sonoma County Tax Case, 13 Fed. 789. But 
cf. Montgomery v. Cowlitz County, 14 Wash. 230, 44 Pac. 259. It has been held, 
in accord with the principal cases, that a statute imposing penalties for non- 
payment is duress. Ratterman v. Express Co., 49 Oh. St. 608, 32 N. E. 754. 
Though its validity could be attacked in the action for collection, if it proved 
valid, the penalties for non-payment would be imposed. This risk makes 
payment under protest involuntary. Contra, Michel Brewing Co. v. State, 
19 S. D. 302, 103 N. W. 40. The first of the principal cases further holds that 
a statute automatically forfeiting the franchise constitutes duress. A decision 
may subsequently declare the statute void ab initio, but its effect upon the 
business in the meantime cannot be erased. The same considerations apply 
when it is uncertain whether the plaintiff’s business is within the statute. But 
when the terms of the statute are reasonably free from doubt, or have been 
made so by judicial construction, and no step except demand is taken against 
the business, there is no duress. 


Res Jupicata— Matters ConcLupED — ForMER JUDGMENT BaR TO 
A NEGATIVE DEFENSE.—In answer to a plea of no consideration in an 
action for rent, the plaintiff pleaded a recovery on a former instalment. In 
the former action, there had been no allegation or denial of consideration. 
Held, that the defendant is estopped by the former judgment. Cooke v. 
Rickman, 105 L. T. 896 (Eng., K. B. D., July 13, ro11). 

In a subsequent action between the same parties or their privies, a prior 
judgment is conclusive evidence as to all questions actually adjudicated thereby. 
Price v. Carlton, 121 Ga. 12, 48 S. E. 721; Anthanissen v. Dart, 94 Ga. 543, 
20 S. E. 124. This is true even though the later action is on a different cause 
of action, as for a subsequent instalment. Koehler v. Holt Mfg. Co., 146 Cal. 
335, 80 Pac. 73. See Bond v. Markstrum, 102 Mich. 11, 19, 60 N. W. 282, 284. 
The rule is clearly fictitious, since, while declaring the prior judgment conclu- 
sive evidence, it confines its operation in this respect to actions between the 
parties. See 17 Harv. L. Rev. 406. The policy underlying it is the desira- 
bility of limiting litigation. See 2 BLack, JUDGMENTS, 2 ed., § 500. It is justified 
on the ground that the parties have admitted the fact or have had adequate op- 
portunity to contest it. See 2 BLack, JUDGMENTS, 2 ed., § 614. Consequently, 
it does not apply where the defendant sets up an affirmative defense not con- 
sidered in the former action. Richardson v. City of Eureka, 110 Cal. 441, 
42 Pac. 965; Stone v. St. Louis Stamping Co., 155 Mass. 267, 29 N. E. 623. 
But where the fact, even though not in terms pleaded or denied in the prior 
suit, was essential to the judgment in that suit, it seems properly held res 
judicata. This is especially true if, as suggested in the principal case, the 
Judicature Act requires no allegation of such essential fact. 


RULE AGAINST PERPETUITIES— TRUSTS FOR ACCUMULATION DURING 
MInorITY OF TENANTS IN Tart. —A testator devised an estate to legal limi- 
tations in strict settlement, and provided that during the infancy of any ten- 
ant for life or in tail in possession the trustees of the will should enter into 
possession of the rents and profits, with power, inter alia, to hold manorial 
courts and accept surrenders of leases, maintain the infant and apply the 
surplus to discharge incumbrances on this and other estates. Held, that as 
the trustees take no legal estate, but simply a power, the minority clause is not 
void for remoteness. In re Earl of Stamford and ici lt ({t912] 1 Ch. 343. 
See Notes, p. 656. 
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SALES — IMPLIED WARRANTIES — WHOLESOMENESS OF Foop For ANI- 
MALS. — In an action to recover the price of food for animals, the defendant 
pleaded by way of recoupment that the food was decayed and unwholesome 
for animals. Held, that the plea is bad. Dulaney v. Jones, 57 So. 225 (Miss.). 

Ordinarily the implied warranty of soundness of food applies only when 
it is intended for human consumption. Lukens v. Freiund,’ 27 Kan. 664. 
But see Houston Cotton Oil Co. v. Trammell, 72S. W. 244, 247 (Tex.). This 
accords with the statute of 51 Hen. 3, from which the doctrine arose. See 
Burnby v. Bollett, 16 M. & W. 644, 653 et seq. ‘The rule rests upon the public 
policy to preserve health. See Hoover v. Peters, 18 Mich. 51, 55. Recovery 
upon an implied warranty of fitness might be allowed in some states if the 
seller knew the use to which the goods were to be put. Preist v. Last, [1903] 
2 K. B. 148; Houston Cotton Oil Co. v. Trammell, supra; Mass. Acts AND 
RESOLVES OF 1908, c. 237, § 15. However, in Mississippi the older common- 
law rule seems still to prevail and there is no warranty if the goods are speci- 
fied. See Otto v. Alderson, 18 Miss. 476. Cf. National Cotton Oil Co. v. Young, 
74 Ark. 144, 85 S. W. 92. 


SALES — RIGHTS AND REMEDIES OF SELLER— MEASURE OF DAMAGES 
FOR REFUSAL OF Buyer To Accept Stock. — The defendant contracted to 
repurchase stock from the plaintiff at par if it should discharge the plaintiff 
from its employment. The defendant discharged the plaintiff and refused to 
take the stock. Held, that the plaintiff can recover the par value of the stock. 
Strait v. Northwestern Steel & Iron Works, 134 N. W. 387 (Wis.). 

The decision rests mainly upon two Massachusetts cases of executory con- 
tracts for the sale of stock. Thorndike v. Locke, 98 Mass. 340; Pearson v. 
Mason, 120 Mass. 53. It is interesting to notice that the case upon which 
these are rested is one of an executed contract in which title had passed, and 
which expressly repudiates such a result where title has not passed. Thompson 
v. Alger, 53 Mass. 428. There is in some jurisdictions an established doctrine 
that the seller of personalty may have, even at law, this remedy, which amounts 
to specific performance. Dustan v. McAndrew, 44 N.Y. 72; Osgood v. Skinner, 
111 Ill. App. 606. And, consistently enough, a court has even ordered that the 
seller keep the stock until the judgment is satisfied. Finlayson v. Wiman, 84 
Hun (N. Y.) 357, 32 N. Y. Supp. 347. Several jurisdictions allow this specific 
performance only where the goods are of a variety not readily salable and to 
which, therefore, a market price cannot readily be fixed. See WILLISTON, 
SALES, § 564. And some cases seem to rely upon the fact that a specified 
block of stock is meant. Pittsburgh Hardware & Home Supply Co. v. Brown, 
174 Fed. 981; Reynolds v. Callender, 19 Pa. Super. Ct. 610. Others, however, 
allow it as a matter of course, apparently ignoring any limitation of the rule. 
Osgood v. Skinner, supra; Finlayson v. Wiman, supra. 


TAXATION — EXEMPTIONS — PROPERTY USED EXCLUSIVELY FOR CHARITABLE 
Purposes. — A fraternal order owned a clubhouse open only to members, 
In one part of the clubhouse meals and drinks were sold, and the met proceeds 
devoted to charitable work among the members and the public at large. The 
state constitution provided that “property used exclusively for . . . chari- 
table purposes .. . shall be exempt from taxation.” Held, that the club- 
house is exempt. Salt Lake Lodge v. Groesbeck, 120 Pac. 192 (Utah). 

For purposes of exemption from taxation fraternal orders are generally 
regarded as charities. Plattsmouth Lodge v. Cass County, 79 Neb. 463, 113 
N. W. 167; Hibernian Benevolent Society v. Kelly, 28 Or. 173, 42 Pac. 3. Contra, 
City of Bangor v. Rising Sun Lodge, 73 Me. 428. But where only “purely public 
charities” are exempt, fraternal orders which confine their benefactions to _ 
their own members are taxable. Philadelphia v. Masonic Home, 160 Pa. St. 





RECENT CASES. 671 


572, 28 Atl. 954; Morning Star Lodge v. Hayslip, 23 Oh. St. 144. And societies 
whose chief purpose is mutual benefit or mutual insurance are not regarded as 
charities. Young Men’s Protestant, etc. Society v. City of Fall River, 160 Mass. 
409, 36 N. E. 57; Supreme Lodge v. Board of Review of Effingham County, 223 
Ill. 54, 79 N. E. 23. But conceding that the fraternal order in the principal 
case is a charity, its property is not exempt from taxation unless it be “used 
exclusively for charitable purposes.” If part of a building is rented for busi- 
ness uses, that part is taxable even though the profits are devoted to charity. 
City of Indianapolis v. Grand Master, 25 Ind. 518; Massenbury v. Grand Lodge, 
81 Ga. 212, 7 S. E. 636. Nor is a building exempt if the charity itself uses it 
for profit. American Sunday School Union v. City of Philadelphia, 161 Pa. 
St. 307, 29 Atl. 26; Sisters of Peace v. Westervelt,64 N. J. L. 510, 45 Atl. 788. 
On the other hand, the fact that some income is derived from the use of the 
property does not render it taxable, if the use be a mere incident of the charitable 
purpose for which it is maintained. House of Refuge v. Smith, 140 Pa. St. 387, 
a1 Atl. 353; Franklin Square House v. City of Boston, 188 Mass. 409, 74 N. E. 
675. But it would seem that the use in the principal case does not fall into this 
latter category. Cf. Trustees of Green Bay Lodge v. City of Green Bay, 122 
Wis. 452, 100 N. W. 837; Lacy v. Davis, 112 Ia. 106, 83 N. W. 784. 


TAXATION — PROPERTY SUBJECT TO TAXATION — TAXATION OF FOREIGN 
CorPORATIONS ENGAGED IN INTERSTATE COMMERCE. — Under a constitutional 
provision, a Minnesota statute assessed on an express company, organized in New 
York and engaged in interstate commerce, “‘a tax of six per cent upon its gross re- 
ceipts for business done between points within this state, in lieu of all taxes upon 
its property.” Held, that this is not void as a regulation of interstate commerce. _ 
United States Express Co. v. State of Minnesota, U. S. Sup. Ct., Feb. 19, 1912. 

An Oklahoma statute assessed on a non-resident express company engaged 
in interstate commerce a tax of three per cent on such proportion of its gross 
receipts, ‘from every source whatsoever,” as the portion of its business done 
within the state bore to the whole of its business, “in addition to the taxes 
levied and collected upon an ad valorem basis upon the property and assets 
of such corporation.” Held, that the tax is void as a regulation of interstate 
commerce. Meyer v. Wells Fargo & Co., 32 Sup. Ct. 218. 

The above two cases strikingly illustrate the theory of the United States 
Supreme Court in cases of this sort. For a discussion of the principles involved, 
see 25 Harv. L. REV. 95. 


TruSTS — CREATION AND VALIDITY— VOLUNTARY DECLARATION OF 
TRUST IN LAND WITHOUT TRANSMUTATION OF PossEssION. — The defendant, 
being owner of land, made a voluntary written declaration of trust of it in favor 
of another. Held, that this creates an enforceable trust. Schumacher v. Dolan, 
134 N. W. 624 (Ia.). 

In 1811 Lord Eldon, apparently without regarding the previous law, enforced 
a voluntary declaration of trust of achosein action. Ex parte Pye, 18 Ves. Jr. 
140. This case was long regarded as anomalous. See Scales v. Maude, 6 De G. 
M. & G. 43, 51; Jones v. Lock, L. R. 1 Ch. 25, 28; 9 Harv. L. REv. 213. But on 
its facts it is fairly defensible. A chose in action is in general incapable of delivery, 
and a voluntary assignment of a chose in action was not enforceable in equity, 
so that by this means alone could there be a valid gift of a chose in action. See 
Bond v. Bunting, 78 Pa. St. 210, 213, 218. The doctrine was soon extended, how- 
ever, to voluntary declarations of trust in tangible property. Thorpe v. Owen, 
5 Beav. 224. And the text-books with uniformity make no distinction between 
lands and personalty. See Lewin, Trusts, 12 ed., 71, 72; 1 PERRY, TRUSTS 
AND TRUSTEES, 6 ed., § 96; 3 Pomeroy, Equity JURISPRUDENCE, 3 ed., § 997. 
But no English case has been found applying this doctrine to freeholds. Con- 
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tra, Doctor & SrupEnt, Dialogue IT, ch. XXIII. But cf. Steele v. Waller, 28 
Beav. 466. The better reasoned cases in this country have refused to apply 
the doctrine to land. Pittman v. Pittman, 107 N.C. 159, 12 S. E. 61; Thompson 
v. Branch, Meigs (Tenn.) 390. Cf. Yarborough v. West, 10 Ga. 471. The 
principal case, however, has two square decisions to support it. Carson v. 
Phelps, 40 Md. 73; Leeper v. Taylor, 111 Mo. 312, 19 S. W. 955. Cf. Lynch 
v. Rooney, 112 Cal. 279, 44 Pac. 565. And that this will become the recog- 
nized rule in this country seems probable. See Crompton v. Vasser, 19 Ala. 
259, 266; Reilly v. Whipple, 2 S. C. 277, 282. 


Usury — Forrerrures — Feperat Statute: Liwmration or Action TO 
RECOVER PENALTY. — A statute provided that in case a greater than lawful 
rate of interest has been paid, “the person by whom it has been paid . . . ma 
recover back . . . twice the amount of interest thus paid, . . . provided suc 
action is commenced within two years from the date when the usurious trans- 
action occurred.” Under this statute the plaintiff sued to recover twice the 
amount of money he had paid to the defendant, a national bank, as unlawful 
interest, more than two years before the bringing of the action. The principal 
debt had been paid within two years before the bringing of the action. Held, 
that the plaintiff cannot recover. McCarthy v. First National Bank, 32 Sup. 
Ct. 240, affirming 23 S. D. 269, 121 N. W. 853. 

Since the right of action is based upon the payment of unlawful interest, 
this is clearly the “usurious transaction”’ referred to by the statute. Dainger- 
field National Bank v. Ragland, 181 U.S. 45, 21 Sup. Ct. 536. Cf. Pritchard 
v. Meekins, 98 N. C. 244, 3 S. E. 484. Some courts have held that the cause 
of action does not accrue until a greater amount than the principal debt and 
legal interest has been paid, on the ground that the law will not apply payments 
so made to the illegal interest and that the creditor has a locus penitentie 
until the excess amount has been paid. First National Bank v. Denson, 
115 Ala. 650, 22 So. 518. Cf. McBroom v. Scottish Mortgage, etc. Co., 153 
U. S. 318, 14 Sup. Ct. 852. But there seems to be no warrant for an appli- 
cation of payments by the law to a purpose inconsistent with the appropriation 
the parties have themselves made. So in an action by a national bank to re- 
cover the principal, the debtor cannot be credited with the payments of usuri- 
ous interest he has already made. First National Bank v. Childs, 133 Mass. 
248; Haseltine v. Central Bank of Spring field, 183 U. S., 132, 22 Sup. Ct. 50. 
Nor is there any reason for a locus penitentia after the act has been done. In 
the principal case the Supreme Court finally settles the question by a decision 
which is sound on principle and is supported by the weight of authority. 
Lebanon National Bank v. Karmany, 98 Pa. St. 65; First National Bank of 
Dorchester v. Smith, 36 Neb. 199, 54 N. W. 254. 


WITNESSES — COMPETENCY IN GENERAL— EXCEPTIONS TO DISABILITY 
oF HusBAND AND Wire. — In a prosecution under a statute against a husband 
for living on the earnings of his wife’s prostitution, the wife was tendered by 
the prosecution to testify against her husband. Held, that she could not be 
admitted as a witness. Director of Public Prosecutions v. Blady, 28 T. L. R. 
193 (Eng., K. B. D., Jan. 18, 1912). See Notes, p. 658. 


WITNESSES — COMPETENCY IN GENERAL— PRIVILEGE OF HUSBAND OR 
WIFE WHERE INCOMPETENCY REMOVED BY STATUTE. —A statute provided 
that in the case of certain offenses, a husband or wife might be called to testify 
for or against the other without the consent of the party charged. Held, that 
such a witness cannot be compelled to give evidence against his will. Leach v. 
Director of Public Prosecutions, 132 L. T. J. 416 (Eng., H. L., Feb. 26, 1912). 

2e NOTES, p. 658. 


- 
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WITNESSES — PRIVILEGED COMMUNICATIONS — PATIENT’S COMMUNICATIONS 
To Dentist. —A statute forbade “a person duly authorized to practise 
physic or surgery” to disclose any information acquired while attending a 
patient in a professional capacity, necessary to enable him to act in that ca- 
pacity. The plaintiff, a dentist, was allowed to testify concerning dental work 
done for the defendant’s testator. Held, that there is no error. Howe v. 
Regensburg, 132 N. Y. Supp. 837 (Sup. Ct.). 

A confidential relationship exists between a physician and patient which 
statutes like that in the principal case are intended to preserve, so that the 
patient, to get relief, may tell everything about his condition without fear that 
such communications will ever be used against him. See Edington v. Mutual 
Life Ins. Co., 67 N. Y. 185, 194. Technically, dentistry is a branch of physic 
or surgery. In the Matter of Hunter, 60 N.C. 447. See State v. Beck, 21 R. I. 
288, 293, 43 Atl. 366, 367. But it is difficult to imagine that a dentist’s patient 
would be compelled to make damaging admissions in order to receive proper 
treatment. Thus, since the reason for the statute does not apply and since in 
common parlance dentistry is regarded as a separate profession, the decision 
of the principal case seems proper. See SUTHERLAND, STATUTORY CONSTRUC- 
TION, 2 ed., §§ 367, 395. ; 
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WATER RIGHTS IN THE WESTERN States. By Samuel C. Wiel. Third Edition. 
In two volumes. San Francisco: Bancroft-Whitney Company. 1og11. 
pp. xlvi, 967; 969-2067. : 

On account of the important changes which have been going on in the law 
of water rights in the western states in the past few years, this work, largely 
rewritten in view of such changes, which for the first time gives an adequate 
account of them, and discusses the principles involved, must supersede all 
our books upon the subject. Happily the work has been done so well that 
Mr. Wiel’s treatise is likely to remain for a long time, as it were, an authori- 
tative text. It has the merit, not common in current texts, of indicating the 
lines upon which progress is proceeding and should proceed, instead of merely 
digesting the recent cases and appending them to the views of prior writers. 
The author has thought critically and independently upon the important prob- 
lems of the subject, especially upon the new problems arising under recent 
decisions, and thus has produced a book which deserves to be, and undoubtedly 
will be, of no little influence upon the case law of the subject. 

One may commend especially the discussion of the tendency to depart from 
a possessory system of acquiring water rights and work out a use system. 
Undoubtedly the courts are hesitating between the two since many of them 
are bound by past decisions, if not wholly to the possessory system, at least 
to more than one consequence thereof. Mr. Wiel points out very clearly the 
relation of these two systems to the history of the subject, and his demonstra- 
tion that the one view is historical and the other analytical should have much 
to do with enabling the courts to depart intelligently from rules which have 
a purely historical basis. It is to be hoped also that those who draft legislation 
with respect to water rights in the future will read Mr. Wiel’s discussions 
carefully so that legislation will not waver between the two theories. 

Another commendable discussion has to do with the recent tendency to rec- 
ognize something very like riparian rights through perceiving that the owner 
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along the stream has a natural advantage which enables him to use the water 
to more purpose than owners remote from the stream. The decisions and leg- 
islation with respect to “sub-irrigation” and appropriation by improvement 
of natural surroundings which depend upon the flow of the water show that the 
common law was by no means wholly inapplicable even to our arid regions 
and that the judicial experience involved in the doctrine of riparian rights 
could not after all be entirely rejected. 

A writer upon the law of irrigation at present is in truth compelled to write 
from two standpoints. On the one hand he must develop the law of appropria- 
tion founded upon a possessory system as it has existed in the past; on the other 
hand, he must develop the subject from the standpoint of the use system, which 
partially through legislation, but even more through judicial decision, is steadily 
gaining ground. If this were done in the conventional way, by writing wholly 
from the standpoint of the old law, and appending the recent decisions in the 
notes as stating conflicting rules or as indicating mere isolated departures in 
particular instances, the work would be worth no more than a digest. It is 
matter for congratulation that the author has seen clearly that two competing 
theories are in conflict here, has developed the one thoroughly out of the older 
cases and the recent cases which apply them, and has fitted the newer cases 
proceeding upon the newer theory into their place in a proper development of 
that theory and indicated the results to which that theory is likely to lead. 
Text-books developing the law in this manner are a significant and encouraging 
sign in American legal thought. 

It might be suggested that the division of western states where the law of 
irrigation is in force into two classes, namely, those which apply the California 
doctrine of riparian rights on the private domain and of appropriation on the 
public domain, and those which adhere to the Colorado doctrine of appropria- 
tion throughout the entire jurisdiction, is not wholly adequate. Are there not 
in reality three classes of jurisdictions? In one class the appropriation system 
is in force on the public domain, while the common law is in force on private 
lands, but appropriations made on the public domain are valid against subse- 
quently acquired riparian rights. In a second class the common law was 
originally in force over the whole jurisdiction, but statutes have subsequently 
introduced the appropriation system potentially for all or a part of the state. 
In a third group the appropriation system obtains exclusively over the entire do- 
main, and has usually so obtained from the beginning. A distinction between the 
first and second classes seems to be necessary in that in the second group rights 
were acquired under the common-law doctrines which were in force for many 
years before the appropriation system was introduced or given sanction by 
legislation. In these jurisdictions a number of serious constitutional questions 
have arisen, and appropriations which may be made throughout the state must 
be subject to previously acquired riparian rights except as the latter are divested 
by some sort of condemnation. If a distinction is made between these jurisdic- 
tions, as, for example, the Dakotas, Kansas, and Nebraska on the one hand, 
and California, Montana, and Washington on the other hand, where practi- 
cally from the beginning both riparian rights and appropriation have been co- 
existent, a number of apparent difficulties disappear. 

It is a small matter, but a tantalizing method of cross reference by citing the 
reader to sections where the proposition in question is fortified by a further cross 
reference is employed too frequently. R. P. 
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HANDBOOK ON THE LAW OF PARTNERSHIP. By Eugene Allen Gilmore. St. 
Paul: West Publishing Company. 1911. pp. xiii, 721. 


This book is one of the best of the Hornbook Series. It was at first intended 
as a second edition of George on Partnership, but so much of the material is 
new and so much of the earlier treatise is abandoned that the new title is amply 
justified. The chapters on Actions between Partners and Actions between 
Partners and Third Persons are substantially taken from the earlier work, 
but both the arrangement and text of the other chapters are almost entirely 
new. 

Professor Gilmore has not attempted to contribute to the philosophy of the 
law of partnership but he has analyzed and stated clearly and, for the most part 
accurately, the present state of the law on this subject as it is administered 
to-day in this country. Occasionally his statements are rather too general 
and therefore inaccurate. Thus, in referring to the general doctrine of equitable 
conversion, he states on page 154 that if the owner “has indicated his intention 
to alter his real property into personal property or his personal property into 
real property, equity will treat the property as though the intention had been 
carried out.” Certainly, the mere intention of the owner, even his expressed 
intention, is insufficient to work a conversion. Indeed, Professor Gilmore 
shows in his application of the doctrine to partnership property that the con- 
version is the result of the nature of the rights of the partners in the partner- 
ship property and is not merely dependent upon intention. 

The book is very fully annotated and about five thousand cases are cited. 
The author has very ably fulfilled his purpose of making a clear and definite 
statement of the leading principles of the law of partnership so far as the 
scope of the work permits. A. W. S. 





A History oF THE AMERICAN Bar. By Charles Warren. Boston: Little, 
Brown and Company. 1911. pp. xii, 586. 


No single volume could fairly be expected to square with the title of this 
book. There is a careful, fairly balanced, detailed account of the bars of the 
different colonies. Each is distinct, yet the reader can readily follow the ten- 
dency toward unity, toward a real American Bar. No easy task is this for an 
author, for the several necessary geographical subdivisions mar continuity of 
narrative. The influence of the English Bar of the time is properly empha- 
sized. It bore intimate relation to the violent and distorted popular reactions 
against the English common law, its lawyers, and its judges. Incidentally the 
details of the rise and fall of such attacks may carry balm to those who look 
with too serious alarm upon recent symptoms of this recurring distemper. 

The second half of the book does not attempt to cover the field in order, but 
sends out independent but effective scouting parties to examine the most signifi- 
cant features of our legal history from 1789 to 1860. This part is specifically 
labelled ‘“‘ Federal Bar”’; but is more comprzhensive than the title indicates. Be- 
sides the federal bar, the bars of the states are described, notably those of 
New York and of Massachusetts. In a general discussion of what the author 
calls the progress of the law, 1830-1860, in the list “of the Chief Justices who 
have left a marked impress upon the course of legal development ” (p. 447), 
seven Chief Justices of states are named. The name of Thomas Ruffin is, how- 
ever, not among them. 

The origin and infancy of railroad law, corporation law, insurance law, per- 
sonal injuries law, are sketched with care and skill. Of the evolution of legal 
education, of the exotic called codification, of the writing of modern law books, 
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and of the deep-going changes in the mental habits of the legal profession pro- 
duced thereby, the author’s vein is at its richest. 

Lord Campbell, writing of a compact, highly organized class in a territory 
forming only a tiny fractional part of this author’s field, with many volumes at 
his disposal, has fixed the average reader in the belief that his legal history is 
to be learned most readily through biography. “Great American Lawyers,” 
in spite of the diversities of style and matter within its volumes, has not dis- 
— the idea. But in a single volume one will not ask for more than we have 

ere. : S. M. 








